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IN THE 
Supreme Court of Appeals of Virginia 
AT RIOHlvlOND. 
Record No. 2003 
RALPH H. CARROLL .AND H~ ~IARION MALONE,E'TIC~ 
MARGUERI.TE HUTCHINSON. 
PETITION FOR vVRIT OF ERROR AND SUPERSEDEAS 
TO JUDGJ\fE,NT OF CI.RCUIT COURT OF 
ACCOl\ti.A:CI( COUN·TY. 
To the Honorable Justices of the S'ttprem.e Court of Appeals 
of Virginia: 
I 
Your petitioners, Ralph H. Cal"roll and H. ?viarion ~{alone, 
individually and trading· as Carroll & Malone, respectfully 
represent that they are aggrieved by the :final judgment and 
order entered by the Circuit Court for the .County of Ac-
comack, Virginia, on the 14th day of December, 1937, jn a cer-
tain action instituted in said Court by Notice of Motion for 
Judgment in which the said M:arguerite Hutchinson was plain-
tiff and your petitioners were defendants. A transcript of 
the record in said action is herewith presented as a part of 
this Petition. ~.,rom said judgment your petitioners pray a 
writ of error and supersedeas. 
In this Petition the plaintiff in the lower court, l\tiiss Mar-
guerite Hutchinson, will _be referred to as the plaintiff, and 
the defendants in the lo\ver court, Ralph H. Carroll and H. 
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Marion Malone, inditidually and trading as Carroll & Ma-
lone, will be referred to as the defendants. 
ffiSTORY OF THE CASE. . 
The plaintiff proceeded against the defendants by Notice 
of Motion for Judgment, dated the 14th day of July, 1937, 
• for the sum of Two Thousand Dollars ($2,000.00), for dam-
ages growing out of an accident in which the car in which 
the 'plaintiff was riding was in collision with the defendants' 
truck at a point near K'eller, in Accomack County, Virginia, 
on the lOth day of August, 1936. Service of the Notice of 
Motion was attempted to be made under Section 23 of Chap-
ter 342 of the Acts of the General A:ssembly of Virginia of 
1932 and Acts amendatory thereof, which Section is 2154(70) 
(i~ of Michie's Code of Virginia of 1936. · 
The defendants appeared specially by their attorneys and 
· questioned the jurisdiction of the Court by four motions to 
quash the process upon the grounds. stated in said motions, 
the same being· fully set forth in the Tr~nscript of the 
Record. The Court overruled the· motions of the defendants, 
to which ruling they excepted, and the defendants thereupon 
still appearing specially by their attorneys objected to tlie 
trial of the case at that time, stating that they desired to 
make application to the Supreme Court of Appeals of Vir-
ginia to have the questions raised by said motions to quash 
passed upon before the case was, tried. , 
The Court :ruled the defendants into trial immediately, to 
which action the defendants excepted and stated that they 
desired the Record to show thev were ruled into trial of the 
case, and without waiving theh: former objections ~they then 
filed a Demurrer, a Plea of the General Issue and a Notice of 
Defense of and Plea of' Contributory N eg·ligence. The .Court 
overruled the Demurrer and the defendants excepted. At 
the conclusion of the plaintiff's testimony the defendants 
moved the Court to strike out the evidence. The Court over-
ruled the motion and the defendants excepted. At the con-
clusion of all of the evidence the defenaants renewed this mo-
tion, which the Gourt again overruled, and the defendants ex-
cepted. 
After verdict. in favor of the plaintiff the defendants moved 
the Court to set aside the sa1ne upon the grounds set forth 
in said motion and fully shown in the Transcript of' the Rec-
ord. The Court overruled this motion, to which the defend-
ants excepted, and final judgment was then entered upon the 
verdict. 
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From this judgment the defendants are now petitioning 
the Supreme ·Court of Appeals of Virginia for a w#t of error 
and supersedeas. 
STATEl\r!EN'r OF FACTS. 
The plaintiff, a young lady about twenty-three years of 
age, resided with her parents in Norfolk, Virginia. Her sis-
ter, Miss Gladys Hutchinson, likewise resided with their 
parents. A third sister, Miss Winifred Hutchinson, worked 
in the City of New York. The automobile in which the plain-. 
tiff was riding at the time of the collision was owned by the 
father of the three young ladies ·and was a Dodge Sedan of 
1936 model. · 
On the 30th dav of July, 1936, the parent, Mr. Robert ' 
Hutchinson, the O\vner of the Dodge Sedan, loaned the same 
to his daughters, Misses Gladys and 1\larg·uerite Hutchinson, 
for the purpos~ of. going to New York to pay a visit to their 
sister, Miss Winifred Hutchinson, and bring her back home. 
The father paid for the gas that went into the car,-in fact, 
paid all of the traveling· expenses for both Marguerite Hutch-
inson and Gladys liutchinson on the, trip (M. R., pp. 58, 59). 
They ·left Norfolk on the 30th of July, 1936. The car was 
driven by Gladys Hutchinson. 11:arguerite Hutchinson knew 
how to drive, but did not have an operator's perm~t. They 
proceeded to New York, remained there with their sister; 
Winifred, until the lOth day of August, 1936, on which day 
I they started home. They left New York about 9:00 o'clock 
in the morning, stopped for lunch at some point of which 
they were unable to give the name, and then continued on their 
way South. Miss Gladys Hutchinson again did all of the 
driving. Gladys Hutchinson was under the wheel on the left 
side of the car. ~Iarguerite Hutchinson was in the center 
and Winifred on the right side,___;all sitting on the front 
seat. · 
At about 7:45 o'clock P. M .. they were traveling South on 
Route U. S. 13 at a point just north of the village of Keller, 
in the County of Accomack, Virginia. At this point they 
all three observed a large truck described by the:rp as covered 
with many lights and according to their testimony appearing 
to be in the center of the concrete portion of the highway.. 
Their evidence was that they were all paying attention to the 
road, and they estimated seeing the truck approaching at 
from two to three city bl,ocks away. They further gave their 
estimate of a city block as being about two hundred feet. In 
other words, according to their testimony·they saw the truck 
........ - "":::: 
4 Supreme Court of .Appeals of Virginia 
approaching· at a distance of from four hundred to six hun-
dred feet. They all emphasized in their testimony the fact 
that the truck appeared to be very large, had many lights 
upon it, and appeared to be in the center of the highway. 
1\Hss Winifred Hutchinson des.cribed it as appearing to be 
"all over the highway. It just seemed like a great big thing 
coming toward us" (M. R., p. 34). l1:iss Gladys Hutchinson, 
the driver of the car in which the plaintiff was riding, de-
SClibe9. it as follows: ''So I noticed I would say about 2% 
or 3 blocks ahead of nte this enormous object. I couldn't make 
out what it was. It scented to be in the middle of the road 
and was well·covered with lights" (M. R., p. 39). At another 
point in her testimony she again described it as follows: ''I 
couldn't make out at first what it was. It was so in the center 
of the'road and so enormous" (!I. R., p. 47). 
MiRs 1\tlarg·uerite Hutchinson stated that she was watching 
the road (M. R., p. 59); that she was aware of everything 
that happened (1\1:. R., p. 63); that she saw the. truck at least 
two blocks away (1\L R., p. 59); and in response to a question 
as to what first attracted her attention to the truck she re-
plied as follows : ''When I first saw the truck it was large 
and had numerous and varicolored lights on it, and as it ap-
proached it seemed to be well centered in the center of the 
highway" (l\L R., p. 53). 
The young ladies variously estin1ated the speed of their 
car at the time they first saw the truck at from 25 to 35 miles 
per hour. They all testified in substance that on seeing the 
truck the driver pulled to the extreme right edge of the con-
crete, and in doing so the two rig·ht wheels, front and rear, 
dropped off the concrete on the dirt shoulder, which was lower 
than the concrete. 
The driver, Miss Gladys Hutchinson, testified that ·"Not 
being familiar with the road and not knowing just what there 
might be on the side I tired to recover the road, which I did. 
I turned back on the road and in doing so I came to a com-
plete stop" (1\L R., p. 39) ; that when she went off the con-
crete her car traveled about three car lengths or possibly 
about fifty feet before she again regained the concrete; that 
at the time the car dropped off the concrete her speed was 
about 30 miles per hour; that the car lost speed from the time 
it dropped off the concrete; that she couldn't say definitely 
when she applied her brakes, but probably at the point the 
car came back on the highway when it came to an abrupt 
stop; that the left front wheel never did leave the concrete 
portion of the highway; that the left rear "Theel was off when 
she recovered the highway; that her car came to rest almost 
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at right angles to the highway, stopping on the western por-
tion of the highway; that is, on her right-hand side of the 
center of the concrete portion of same; and that the car was 
struck on the right front wheel, fender and hood (M. R., pp. 
45 to 49, inc.). 
·The plaintiff testified that after seeing the truck they con-
tinued for maybe half a block when the driver bore over to 
the right side; that the two right wheels went off on the· dirt; 
that they were going about 35 miles an hour when the wheels 
dropped off; that the car started slowing up at once; that 
they traveled from 3 to 4 car leng-ths on the dirt; that the 
left wheels, both front and rear, were on the concrete during 
this time; that in pulling· the car back on the road it came 
back on at an angle and stopped; that the left rear wheel 
did not leave the concrete before the car stopped, but left 
same as they turned to go back on the road; that the car did 
not skid; and that the brakes were applied just as they at-
tempted to get back on the road ( 1\L R., pp. 59 to 64, inc.). 
}\lfiss Winifred I-Iutchinson testified in substance as her 
sisters, that on getting too near the right edge of the concrete 
the car dropped down on the dirt, the two t·ight wheels both 
being upon the dirt; that in bringing it back on the concret~ 
~he car came across almost at right angles to the highway and 
, stopped on their side of an imaginary center line .on the con-
crete; that the left 'vheels remained on the concrete until the 
time of the collision; that at the time the car dropped off the 
concrete the speed was 30 to 35 n1iles an hour; that it trav-
eled after dropping· off maybe 25 feet; and that she did not 
lmow whether or not they slowed up when the car dropped 
off the high,vay (M. R., pp. 34 to 36, inc.). 
The concrete portion of the hig·hway is eighteen feet wide 
with a dirt shoulder on each side. The width of the shoulder 
is insufficient to permit the passage of traffic upon same 
and traffic was tied up from the' time the accident happened 
until the vehicles "ivere removed. The dirt on the shoulder 
adjacent to the concrete had been worn or washed away and 
the dirt shoulder at the point at which the plaintiff's car 
pulled back on the concrete was estimated to be from 4 to 8 
inches belo'v the concrete. The automobile had a wheel base· 
of either 119 or 121 inches,-the mechanic 'vas not certain 
which,-that is, this was the Ineasurement from· front to rear 
hub cap. The automobile was struck entirely on its right 
side. The grill on the radiator in front of the car was not 
mashed in. The in1pact was on the extreme right front and 
entirely upon the right side. The blow, according to 1\{echanic 
Bishop, was on the' center of the fender and from that point 
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forward, a. total distance of about 36 to 38 inches from the 
front of the bumper (1\L R., pp. 75 to 78, inc.). 
The blow upon the truck was on its left front ( ~L R., p. 
124). The speed of the truck was estin1ated at from 20 to 
25 miles per hour. ..t\.fter the impact the right wheel and 
front of the car ren1ainccl eng·aged with the left 'vheel and 
left front of the tractor part of the truck. The car was pulled 
con1pletely around, cOining to rest pointing· north with its left 
wheels, front and rear, at about the edge of the concrete. 
The front portion of the tractor part of the truck came to 
rest about in the center of the highway. The rear end of 
the trailer was on the extreme eastern edge of the concrete, 
or its extren1e rig·ht side. The front end of the trailer was 
3 to 4 feet fron1 the extreme right edge of the cqncrete, thus 
making a slight angle. The tractor part was turned at a 
little greater angle. There was broken g·lass and mud from 
the fenders between the two vehicles at the point they came 
to rest. Six to ten baskets of tomatoes had dropped off of 
the trailer innnediately in the rear at the point it came to rest. 
The trailer is 16 feet long· and has one axle on which there 
were dual wheels. The front end of the trailer rests upon 
the rear of the tractor and the two vehicles are connected 
in such a manner that there is in effect a fifth 'vheel at their 
point of connection. The tractor had dual wheels on the rear 
end and plairi wheels on the front. According to the evidence 
of the :Niotor. Vehicle Officer the truck was equipped with 
proper lights and bad been properly inspected. The defend-
ants' driver was an experienced truck driver. The totallen~th 
of the tractor and trailer was approximately 25 feet,-the 
width of the trailer 7112 feet outside nwasurement, and the 
tractor not quite so wide. 'l,he trailer was loaded with 500 
baskets of to1natoes weighing approximately 16,500 pounds, 
and the tractor and trailer themselves weig4ed a total of 
about 10,700 pounds, making a total weight, including- the 
cargo and vehicles, of 27,200 pounds. 
The defendants' driver and helper, according to their evi-
dence, saw the car coming at from one-fourth to one-half 
miles,-the road was straight. They saw nothing unusual nor 
suspected anything until they saw the car run off the con-
crete and saw it pull back on almost immediately, at which 
tin1e, according to their evidence, it shot across the highway 
directly in front of them. According to their evidence they 
were entirely on the rig·ht-hand side and applied their brakes 
as soon as they saw an accident was imtninent (M. R., pp. 92, 
97, 100, 101, 103 to 105, inc., and 114 to 124, inc.).· 
Ralph H. Carroll, et al., v. '!Iarguerite Hutchinson 7 
ASSIGN~IENTS OF ERROR. 
I. The action of the Court in overruling· the four motion& 
of the defendants to quash the process or notice of motion for 
judgment in this cause. The Court's order overruling· said 
motions and the defendants' exce}Jtion to the ruling 'vill be 
found on page 8 of the :Nianuscript Record, and the four mo-
ticms referred to will be found on page 9 and following. 
II. The action of the Court in overruling the defendants' 
objection to proceeding in1n1ediately with the trial of the case 
after it had overruled the defendants' motions to quash (l\1:. 
R., pp. 24, 25). 
III. The action of the Court in overruling the defendants' 
Demurrer. The Den1urrer will be found on page 16 of the 
1\!Ianuscript Record and the defendants' exception to the rul-
ino· of the Court and the Court's order on page 8. · iv. The action of the Court in giving· Instruction B at the 
request of the plaintiff over the objection of the defendants. 
~rhis instruction will be found on page 137 of the ~fanuscript 
Record, and the defendants' objection and exception to the 
giving of san1e on page 146. 
V. The action of the Court in giving Instruction D at th·~ 
request of the plaintiff over tl1e objection of the defendants. 
Instruction D will be found on page 137 of the l\fanuscript 
Record and the defendants' objection and exception to the 
gi vi.ng of smne on page 146. 
VI. The action of the Court in the giving of Instruction E 
at the request of the plaintiff over the objection of the de-
fendants. Instruction E will be found on pages 137 and 138 
of the ~Ianuscript Record, and the defendants' objection and 
exception on page 146. 
VII. The action of the Court in refusing at the request of 
the defendants to give Instruction 3. This instruction will 
be found on page 143 of the l\fanuscript Record, and the de-
fendants' exception to the ruling of the Court on page 142. 
VIII. The action of the Court in refusing to give~Instruc­
tions 6, 7 and 8 requested by the defendants. These instruc-
tions will be found on page 143 of the }'fanuscript Record 
and following and the defendants' exception to the ruling of 
the Court on pag·e 142. 
IX. The action of the ·Court in refusing to give Instruc-
tion 9 requested by the defendants. ·This instruction will be 
found on page 145 of the l\fanuscript Record, and the defend-
ants' exception to the Court 's~ ruling on page 142. 
X. The ruling of the Court in refusing to set aside the 
verdict and enter up judgment for the defendants, or grant' 
them a new trial, and the entering of judgment upon the ver- j 
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diet in favor of the plaintiff. The defendants' Motion to Set 
Aside the Verdict will be found on page 20 of the Manu-
' seript Record, and the Court's Order overruling the same and 
entering judgment upon the verdict and the defendants' ex-
ception to the Court's ruling on page 21. 
ASSIGNMENT OF ERROR NO. I. 
This assignment raises four questions of law, viz: 
(1) Does Section 2154(70), sub-section (i) of the Code of 
\Tirginia 1936 require that the defendants' registered receipt 
be filed with the return of the process or notice of motion for 
judgment? 
(2) Is said section unconstitutional as being contrary to 
the Constitution of the United States and to the Constitu-
tion of Virginia on the ground that it deprives the defendants 
of their property 'vithout due process of law Y 
(3) Does.the statute apply to cases in which the defendant 
was not actually driving the motor vehicle? 
(4) Is the statute unconstitutional in that it is contrary to. 
the Constitution of Virginia because it embraces matters not 
stated in the Title of the Act nor germane to the matters 
· stated therein Y 
These questions of law will be taken up in order. 
Fir.st Question. 
As hereinbefore set forth, the defendants filed four motions 
to quash the service of the process or notice of motion for 
judgment and the return thereon, which motions are found on 
pages 9 and following of the Manuscript Record. The first 
motion was made upon the following· ground: ''Because 'the 
papers in this cause do not disclose that the defendants had 
actual notice of this suit or action against them evidenced. by 
their return registered receipt, as contemplated by the stat-
ute, and that service of the process or notice upon said de-
fendants is not complete if said return registered receipt has 
not been filed in the cause." Section 2154(70), sub-section 
( i) of the Virginia Code of 1936 was first enacted by the Gen-
eral Assembly of 19:32 as Sub-section ( i) of Section 23 of 
Chapter 342 of the Acts of 1932. Tpis section reads as fol-
lows: 
"(i) The acceptance by a nonresident of the rights and 
privileges conferred by this section as evidenced by his op-
~. erating a motor vehicle, trailer or semi-trailer hereu~der, or 
~/ 
''JIW' --c;:; 
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by the operation by a nonresident of a motor vehicle, trailer 
or semi-trailer on a highway in this State, other than under 
this section, shall be deemed equivalent to an appointment 
by such nonresident of the director or his successors in of-
fice, to be his true and lawful attorney upon whom may .be 
served all lawful process against and notice to such non- ' 
resident in any action or proceeding against him, growing out 
of any accident or collision qn which said nonresident may 
be involved while operating a motor vehicle, trailer or semi- 1 
trailer on such highway, and said acceptance or operation , 
shall be a sig·nification of his agr~ement that any such pro-
cess against or notice to him, which is so seryed, shall be of 
the saine legal force and validity as if served on him per-
sonally. Service of such process or notice shall be made by 
leaving a copy of the process or notice with a fee of three 
( $3.00) dollars in the hands of the director, or in his office, 
and such service shall be sufficient upon the said nonresi-
dent; provided, that notice of such service and a copy of the 
process or notice are forthwith sent by registered mail by 
the director to the defendant and the director's affidavit of 
compliance herewith be filed with the declaration or notice of 
motion. 
"The Court in which the action is pending may order such 
continuances as may be necessary to afford the defendant 
reasonable opportunity to defend the action. 
''No judgment shall be entered against a nonresident un.der 
this or the preceding subsection until after the process or no-
tice has been served as aforesaid, on the director, at least 
ten days.'' 
In 1934 this section along with various other sections of the 
l\lotor Vehicle Code was amended and re-enacted. (Acts of 
1934, pp. 380, 392.) No change was made except in the sec-
ond sentence of the section, which was changed to read as 
follows: 
''Service of such process or notice shall be made by leaving 
a copy of the process or notice, • • • in the hands of the di-
rector, or in his office in the city of Richmond, Virginia, and 
such notice shall b~ sufficient upon the said nonresident, pro-
vided, that notice of such service and a copy of the process 
or notice are forthwith sent by registered mail, with regis-
tered delivery receipt requested, by the director to the defend-
ant, or defendants, and an affidavit of compliance herewith 
by the director or some one designated by him. for that pur-
pose and having knowledge of such compliance shall be filed 
with the declaration or notice of motion.'' 
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The italicized portion is the sig·nificant chang·e in the stat-
ute. Under the 19:32 Acts it was only provided that notice 
of the service upon the director and a copy of the notice or 
process be forthwith sent the defendant. It was evidently 
manifest to the Legislature that this did not meet the con-
stitutional requirement of that part of the Fourteenth Amend-
nlent to the Constitution of the United States providing· in 
substance that no state shall deprive any person of his prop-
. erty without due process of law, nor the requirement of the 
similar provision of the Constitution of Virginia, the· same 
being the :first clause of Section 11 of the latter. (The neces-
sary requiren1ent of due process of law will be dis.cussed 
later.) 
We think then that it was the n1anifest object of the Gen-
eral Assembly to change the old statute in such a manner as 
to n1ake it meet the constitutional requirement of due pro-
cess of law. If such was the case then sotne degTee of im-
plication may be called upon to aid the intent. In 25 R. C. 
L., p. 978, \Ve find the following with reference to implica-
tion: 
"Where the whole context of a law de1nonstrates a particu-
lar intent to effect a certain object, some degree of implica-
tion n1ay be called in to aid the intent; for a statute often 
speaks as plainly by inference and by tneans of the purpose 
which underlies it as in any other rnanner. That which is 
clearly implied is as 1nuch a part of a law, and is as effectual, 
as that which is expressed.'' 
Why provide in a section that a party be mailed a regis-
tered letter with retur·n 1·eccipt req~tested unless it is in-
tended that the receipt be returned and made a part of the 
manner and method of service. While no general definition of 
what' constitutes due process of law can be laid down the 
authorities all agree on one fundanwntal, and that is that a 
person must have reasonable notice and a reasonable oppor-
tunity to be heard. The statute must g·uarantee this of it-
self or it is not constitutional. It. is not sufficient that a party 
may by chance have gotten notice; the la'v itself must re-
quire notice to him. Violett v. Alexandria, 92 Va. 561, 23 S. 
E. 909; Norfolk v. Yo'ltng, 97 Va. 729, 34 S. E. 886. 
If then it was the intention of the Legislature to change 
the statute so as to insure the court hearing the matter of 
the fact that the defendant had had notice of the proceeding 
ag·ainst him, what has been accomplished if we merely say 
that it is necessary to request a return receipt? The act of 
\32 provided that notice be sent to the defendant by reg-
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istered mail. Asking for a i~eturn receipt accomplishes noth-
ing unless the receipt is returned. The provision of most 
statutes similar to this one is that the receipt must be re-
turned and filed as a part of the papers in the cause. 
It is, therefore, subn1itted that a proper construction of 
the statute requires the return of. the registered receipt. The 
return of the process or notice of 1notion for judgment found 
on pages 4 and following of the ·~ranuscript Record discloses 
that no such receipt was returned and filed as a part of the 
· papers in this cause. 
Second Qu,estion. 
The second motion of the defendants, ·which was overruled 
by the Court, to quash the process or notice of motion for 
judgment and the return thereon was upon the following 
grounds: ''Because the aforesaid statute does nqt provide 
for actual notice to the defendants of the action ag·ainst them, 
as it does not contain a provision requiring the defendants' 
return registered receipt filed in the papers, or other evi-
dence of actual notice to the defendants of the proceeding 
against then1, and, therefore, deprives the defendants of their 
property without due process of law.'' In other words, this 
1notion raised the point tl1at the statute is unconstitutional 
both as to the Federal and State Constitutions in that it de- · 
}{rives the party of his property without due .process of law. 
Assun1ing for the sake of argurnent and only for the sake 
of argument that the statute cannot be construed as we have 
just argued, namely, that it conten1plates the return and filing 
of the defendants' reg·istered receipt and not merely a re .. 
quest for his return receipt, does the statute meet the require-
Inent of due process of law! In the case of Hess v. Pawloski, 
274 U. S. 352, the Su11ren1e Court of the ·united States held 
that the :Niassachusetts statute on this question was not in 
conflict with the Due Process Clause of the Fourteenth Amend-
lnent. The Virginia statute was evidently patterned after 
the l\iassachusetts statute, but it differs from the same in 
one very sig-nificant respect. The l\iassachusetts statute pro-
vides that such service shall be sufficient, "providing, that 
notice of such service and a copy of the process are forth-
with sent by registered mail by the plaintiff to the defend-
ant, and the defendant's ret·un1, ·receipt and the plaintiff's 
affidavit of cornpliance herewith . are appended to .the writ 
and entered with the deelaration ". (The Massachusetts stat-
ute is set forth in full in the Pawloski case.) It will be noted 
that in this case the defendant's return receipt is required to 
be filed with the plaintiff's affidavit of compliance. The Vir-
0 
.. 
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ginia statute omits this part and substitutes for the same, 
"with registered delivery receipt requested". 
There could be no question under a statute . such as the 
Massachusetts statute that the defendant had had notice of 
the proceeding and that due process of law was thus satis-
fied-in fact, Mr. Justice Butcher rests the decision expressly 
upon this point. In the course of the opinion he says: "It 
is required that he (the defendant) shall actually receive and 
receipt for notice of the service and a copy of the process. 
And it contemplates such continuances as may be necessary · 
to give reasonable time and opportunity for defense." (The 
parenthesis ours.) The Virginia statute provides for con-
tinuances, but it malres no provision to insure actual notice 
to the defendant. The Virginia statute is further defective 
in that it is not specific as to where the notice shall be sent 
by the d~rector of motor vehicles. It simply contains the 
language that the nQtice of service and· the copy of the 
process or notice shall be forthwith sent ''by the director 
to the defendant, or defendants''· Sent where? Some 
statutes provide to his last known post-office address ; some 
are even more sp~cific, but a statute which does not require 
' a written acknowledgment of the defendant that he has re-
ceived notice, even taking the most liberal construction, must 
be very definite in its provision as to where the notice should 
·be sent in order that the court might say of the statute that 
it contains· a provision ''so as to make it reas·onably prob-
able that the defendant will receive actual notice". 
In the case of W·ZfChter v. Pizutti, 276 U. S. 13, 57 .A. L. R. 
1230, the Supreme Court of the United States held the. statute 
of New Jer~ey, providing for substituted service upon a non-· 
resident automobilist, unconstitutional on the ground that 
it did not contain a provision requiring that the process be 
forwarded to the defendant. In that particular case it was 
shown that the defendant did have actual notice of the pro-
. ceeding· as he was served with process in the State of Penn-
sylvania. The Court said, however, in the opinion by Justice 
Taft, that service "Not having been .directed by the sta:tute 
it cannot, therefore, supply constitutional validity to the 
statute or to service tmder it". 
The case at bar f:ills between the "\V uchter case and the 
Pawloski case. In the former the New Jersey statute was 
held unconstitutional because of its failure to provide that 
. the notice be mailed to the defendant. In the Pawloski case 
the Massachusetts statute was held constitutional because 
it provided a method ·whereby it was shown to the court 
that the defendant had actually received notice of the pro-
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ceeding. In the Virginia statute it is provided that notice 
shall be sent to the defendant. It is not provided where it 
shall be sent, nor required, as we are conceding for the saki. 
of argument, that the registered receipt of the defendant be 
returned. It must then be a mere presumption so far as the 
Virginia statute is concerned whethet or not the defendant 
rec·eives notice, and it cannot be said that under the .Vir-
ginia statute a method is provided making it reasonably 
probable that the defendant will receive notice. 
It was argued with considerable force in the lower court 
that provisions ·wete made for the service of process U:po:n 
foreign corporations by service upon a statutory agent. It 
.is submitted, however, that these cases are not in point, in~ 
asmuch as such corporations are required to accept service 
through a public officer as a condition of their doing· busi.: 
ness in the sta:te. They are present in the State' continuously 
doing business. It is a far mote reasonable requirement 
of them than of a non.;.resident individttal owner· of a motor 
vehicle who may pass throug·h the state h~t onee 'in a.life-
time and who m.ay be even unaware of the fact that the high-
wav has entered a different state from that in 'vhich he had 
been traveling. Unless a sound and reasonable provision for ' 
assuring the moto1·ist of actual kno,vledge of suits that may 
be instituted against him is made, upon arriving home from 
a motor trip a motorist could only be safe in writii'lg' to 
competent counsel in every state which he had p~sed 
through, requesting iu~formation as to the manner in which 
he could have been sued while passing through the ·st~te, 
' and then writing to the statutory agent to ascertain whether 
or not he had been sued. 
In the case at bar the Record discloses that the Notice of 
Motion for Judgment was addr~ssed to Ralph H.- . Carr~IT, 
R. F. D. 2, Cambridge, Md., and H. lVIarion 1\falone, R. ~. D., 
East New Market. It would h~ pl"esumed,. we suppose, that 
this 'vas the address· of the defendants. Ther·e is nothin'g i:ir 
the Record to show what address,. business or resjdence; 
whether it 'vas theh~ last known address·; whethe~; in fact, 
it was· their actual address; ol' whethel" it had e-yer heen tb:eir 
address. The return of the Serge'tl'nt of fhe City of Rich-
mond (M. R., p. 4) ·was that this was served upon John <t 
Rhodes, Directo1· of the Division of ~Iotor Vehicles, and a 
fee of $4.00 deli\Yered to him. The Record fuffther disclose·s 
a letter of the said Ditector to· the Clerk of the Circuit Court 
for the County of A~omack enclosing an affidavit of the re·-
ceip~ of said Notice of 1\fotion, and further ~ta:th1g tha-t copres 
of the pro~eess had been forwarded by registered mail to tne 
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defendants at the addresses given, with request for registered 
delivery receipt. \\7hat addresses 'vere these 1 \Vere they 
the correct addresses or just son1e address that these parties 
n1ay have resided at at son1e time during their lives, or were 
they 1nerely fictitious addresses 1 
In nmking this last statement it is not intended to imply 
that counsel for the plaintiff in this particular case would 
do this, but we 1nerely point out the possibility under the 
present Virginia statute. 
The Record then discloses that the Director certified that 
the process in the case at bar was left in his office in the 
City of Richmond, w·i th a fee of $4._00, in accordance with the 
Virginia statutes, and that on the following date a copy of. 
the process and a notice of the fact. that the same was left 
in his office were for''Tarded by registered 1nail to the de-
fendants, with registered delivery receipt requested, at the 
addresses given above. (~L R., p. 5.) 
The Record then discloses the copies of the notice for-
warded by said Director to each defendant. It is not dis-
closed at auy point in the Notice of Motion for Judgment, 
or in the return thereof, whether or not the addresses to 
· which the notices were forwarded were the correct addresses, 
nor is it disclosed anywhere in the Record whether or not 
the said notices were forwarded to the defendants at their 
correct addressP.s. Our ·virginia statute says it shall be 
forthwith forwarded bv the Director to the defendants. It 
is submitted :first that this requiren1ent is not sufficient; that 
there must be evidence that it actually was received by the 
defendant; but if it is held that this requirement is sufficient, ' 
then the burden is upon the plaintiff to show affirmatively 
that the process was sent to the defendants at their proper 
addresses. 
The New York Court in the case of Freedm.an v. Poi1·ier, 
236 N. Y. S. 96, held a similar statute of the State of Con-
necticut unconstitutional as violating the due process clause. 
The Connecticut statute contained no provision for the de-
fendant's return receipt. In the ,case of G1·ote v. Ro_qers, 
149 Atl. 547, the ~Iaryla11d Court held the non-resident 
service statute of the State of ~Iaryland unconstitutional. 
The statute of that State likewise contained no provision 
for filing the defendant. 18 return rec.eipt, but wa.s more specific 
than the Virginia statute as to wl1ere notice should be sent. 
In these two cases both Courts discussed the cases of Hess 
v. Pawloski, s~ttJra, and lV·uchter v. Pizzutti, su.pra. 
Statutes which provide for constructive service or sub-
stituted service of process on non-resident motorists are in 
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derogation of conunon law rights and should be strictly con-
strued and strict compliance therewith must be observed. 
It is submitted that the Virginia. statute does not provide 
a reasonable probability that the defendant will receive actual 
notice of the action against him, and, therefore, should be 
held unconstitutionaL 
Third Question. 
The Courts of son1e states have held that the statute did 
not apply exc.ept in cases w·here the defendant was personally 
driving the vehicle. This question, howev.:er, while not waived, 
will not be pressed in argument here. 
Fourth Question. 
The fourth motio·n of the defendants to quash the process 
01: Notice of :TYiotion for Judgment and the return thereon 
was upon the following grounds: ''Because the aforesaid 
statute embraces n1atter not stated in the title of the Act nor 
germanP. to the 1natters stated therein.'' Section 52 of the 
Constitution of Virginia provides in part that, ''No law shall 
embrace morP. than one object, which shall be expressed in its 
,title". The title to the Virginia Act passed in 1932 is as 
follows: 
''Chap. 342.-An .ACT to revise, simplify, rearrange and 
consolidate into one act which shall constitute and be desig-
nated and cited as 'The lVIotor Vehicle Code of Virginia', the 
various statutes of the C01nmonwealth, concerning the regis-
tration and licensing of motor vehicles, trailers and semi-
trailers, the licensing of chauffeurs, the collection of fees and 
disposition of funds collected, the operation of vehicles on. 
the public roads, highways, streets, and alleys, the division 
of n1otor vehicles and the director of said division, the pow~rs 
and duties of said division a.nd director, and the penalties 
for .violations of the provisions of certain such statutes; 
and to repeal all statutes and acts in conflict with the pro-
visions of this act.'' 
We may sun1marize the purposes of the Act as follows: 
To consolidate into one act known as the ~iotor V chicle Code 
of Virginia the various statutes of the Con1monwealth con-
cerning (1) the registration and lieensing of motor vehicles; 
(2) the licensing of chauffeurs; (3) the collection of fees; 
( 4) the operation of vehicles on the public highways; (5) 
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the pow.ers and duties of the division and director of motor 
vehicles; (6) the penalties for violations ·of the provisions 
of certain statutes; and (7) the repeal of statutes in conflict 
with the provisions of this act. 
It will be noted that nothing is stated in the title of' the 
Act about the civil liability of a non-resident motorist, nor 
about the service of process, the personal liability of a non-
resident motorist or anything of· this sort, nor is there any 
sub-heading to any part of the Act indicating that anything 
of this kind is embraced .. 
The sub-heading of Section 23 of the Act is '' Registliation 
by non-residents'' and the entire Section with the exception 
of sub-section (i) is taken up with the registration require-
ments of the 1\t[otor Vehicle Department for a non-resident. 
If the title to the Act makes no mention of the service 
of process upon a non-resident motorist, can it possibly be· 
said. that this subject is gerrruine to the objects mention~4 
in the title of the Act? The. Code of Vitgitria contains a 
chapter upon the servic·e of process~ This subject is fully 
treated in that chapter, and oile would expect to find anything 
relating to that question in this ch~pter of the Code-not 
in an .Act providing for the registration, licensing,. etc.,. of 
motor vehicles .. 
Various statutes· have been held unconstitutional bv the 
·supreme Court of this state as being in violation of Section 
52 of the Constitution. In all of these cases the portion of 
the Act held not to· be· sufficiently indicated by the title and 
hence void was, we believe, more germane to the general 
purpose of the title than the section under e·onsideration 
in the instant case. 
in WootUng v. Leigh (Va.), 177 S. E. 310, S17, the Court 
said:, 
''The title to' an act sets the· bounds of the act,. and to· the· 
extent th.at its provisions exceed those bounds they are void.'' 
Space does not permit a discussion of the various cases in 
which sta~ntes have been held unconstitutional as being be·-
yond the title of the act embracing them, but an examination 
of the following will be found exceedingly helpful: Saville 
v.~ The City of Richm:ond, 162 Va. 612 ;: Lacey· ~-. Palmer, 93 
Va.-159; 8uperviso1's of .Alcxamdria County· v. City Council of 
Alexandria, 95 Va. 469'; Irvine· v. Cornmonu;eiilth,. 124 Va. 
817; Ellinge1· v. Conunouu;ealth, 102 Va. fOO. 
It is submitted that th~ seetion in question is uucoi1stitu-
tional because it embraces a sepa·tate subject !tom· that wh!eh 
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the act deals with, and also because the subject is not suffi-
ciently set out in the title. 
But it is said, and this point was insisted upon in the 
lower court, that this becomes unimportant and the consti- · 
tutional provision does not apply because of the fact that 
the statute in question is found in the Motor Vehicle Code 
of Virginia, and that Section 52 of the Constitution does 
not apply to a ·Code. . 
In the case of Weiss v. Magn.usse1~, 13 F. Supp. 948, Judge 
Way of the Eastern District of ·virginia held this particular 
statute to be constitutional, and rested his decision on the 
case of Goode v. Co1nmonwealth, 155 Va. 996; 154 S. E. 477, 
478. In the opinion in the case of Goode v. Com-monwealth, 
supra, it was said that the rule of construction in dealing 
with a section of a Code was different from that when dealing 
with an independent act of the General Assembly. In that 
case the law under discussion was embraced in the Code 
of 1887, and was in the Code of 1919 under the same head-
ing, namely, "Unlawful Fishing". Both· of these Codes were 
general revisions of all laws. The decision in Goode v. Com-
monwealth, s~tpra, was rested upon the decision in Brown's 
case, 91 ·va. 774, 21 S. E. 357, 361. The act in question in 
Brown's case, supra, was an amendment and re-enactment 
of a certain section of the Code of 1887. The Court said 
in that case that the constitutional provision was not intended 
to apply to general statutes consolidated into a code, but was . 
aimed at separate acts in their original enactment, and that 
the title of the original act being sufficient, the title of the 
amendatory act became unimportant. Let us emphasize 
again that the original act was embraced in a general re-
vision of the code. 
Brown's ·case, supra, was followed in the case of ]{ elly v. 
Gwatkin (Va.), 60S. E. 749; Bertram v. The Oom'monwealth, 
62 S. E. 96~; .1liacke v. The Commonwealth: 159 S. E. 1.48. In 
all o.f these cases, however, except the last, the statutes in 
question were enacted in a general Code revision. In the 
last case the statute was enacted in the Tax Code of Virginia, 
and was held by the Court to be germane to the subject of 
taxation and congruous provisions of the Tax Code. 
Now, as has been stated, it was argued in the lower court 
with great force that the title to the Act was unimportant 
inasmuch as the Act constituted a. codification of the Motor 
-vehicle la,vs, and it was, therefore, not necessary to set forth ' 
the various objects of the ~1\..ct in detail. 
The purpose of the constitutional provision is that an Act 
must contain but one subjeet, which must be embraced in 
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the title, and this purpose, it has been w<?ll said, is first to 
prevent logrolling; second, to prevent fraud or surprise upon 
the Legislature by means of a provision in a Bill of which 
the title gives no intiination, and which, therefore, 1nay be 
overlooked and unintentionally adopted; and, third, to fairly 
apprise the people of the subjects of legislation that are being 
considered in order that they may be heard by petition or 
otherwise. Board of Supe1·v-isors v. McGnteder (Va.), 6 S. E. 
232; Cooley's Const. Lin1. 149. 
vVe cannot conceive, therefore, that the cases holding that 
the constitutional provision does not apply to a general codi-
fication of the law mem1t to lay down the doctrine that in 
the codification of any branch of the law any law, whether 
germane and congruous or not to the subject, might be enacted 
and be freed from the ·constitutional inhibition. When there 
is a general revision the Legislature is apprised of the fact 
that all of tllP. laws \vill be overhauled and all not re-enacted 
in the Code revision repealed. Everyone is placed on guard. 
But in a revision of the !\fotor "\T ehicle Laws no one is placed 
on notice that a revolutionary change 'viii be made in the 
manner in whic.h process may be served and the civil liability 
of a non-resident user of the highways affected. VV e have 
a number of Codes. '~r e have a Banking Code, the Tax 
Code, a Gatne, Inland ~.,ish and Dog Code and the :Military 
Code of Virg·inia. Cm·tainly this provision could not be 
placed in any of these Codes without violating the consHtu-
tional provision, and we submit it is scarcely less germane 
to the 1\!otor .,r ehicle Code than it would be to anv of these . 
.. A .. provision of the Leg-islature constituting a sep~1rate court 
in which to try cases arising out of such automobile acci-
dents, or changing the method of qualification upon the estates 
of decedents killed in automobile accidents would have been 
just as gern1ane as tl1e provision changing the method of 
service of process. 
In the case of Elliott v. H'l.t.dson ('V. Va.), 185 S. E. 465, 
the 'Vest Virginia. Supreme Court held unconstitutional a 
·very similar provision of the V\' est Virginia statutes. In that 
case a law was enacted by the Legislature· containing the 
following title: 
''An Act to amend ehapter seventeen of the Code of V\Test 
Virg-inia, one thousand nine hundred and thirty-one, by add-
ing thereto article tw·enty, relating to tl1e protection of the 
public against reckless and irresponsible persons on public 
highways, the operation of motor vehicles on public high-
ways, and the financial responsibility of owners and opera-
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tors of motor vehicles for dan1ages caused by such operation 
and providing penalties." 
It was not called a code, but it did substantially the same 
thing on a sn1aller scale that the Virginia ~rotor Vehicle Code 
did. In passing on the question the Court said: 
''To submerge an important proposition in the body of an 
act with wholly inadequate reference thereto, if any, in the 
title, not only is subversive of the principle just discussed 
that all interested persons should be fairly informed of the 
import of pending legislation, but is destructive of the Ameri-
can concept of the necessity of open consideration of legisla-
tive matters. Such concealment tends to deception. And, 
the1~, after the passage of an act, the sufficiency of its title 
is of primary importance, both as to those who might claim 
advantage of its J)rovisions, and the persons against whom 
it will operate. For these reasons, a title which does not 
furnish at least a 'pointer' to a challenged provision of -the 
act is insufficient. '' 
The Court. then pointed out the fact that the tit]e made 
no reference to service of process on non-residents, and that 
if the section was to be upheld it would have . to be on the 
theory that the provisions of said section are incidential to 
the broad purposes stated in the act. After stating the pur-
l)Oses in the Act the Court tl1en said: 
''Those subjects pertnin to the n1anner of the use of high-
'vays, and to the financial responsibility of persons who abuse 
the privilege of such use. These are substantive matters, 
and the words en1ployed carry no intimation that there is also 
included in the act the adjective clement of process against 
non-residents." 
It should have been previously ren1arked tl1at the West 
Virginia constitutional provision and the Virginia constitu-
tional provision are aln1ost identical. 
We, therefore, submit that the fact that the Virginia enact-
ment is called a J\fotor Vehicle Code does not remove the 
section of the same in question from the constitutional re-
quirement that an act shall not embrace n1ore than one sub-
ject, which shall be expressed in the title. We submit that the 
:Virginia Act while called a Code is in substance nothing 
more than an enactment of laws covering the operation of 
motor vehicles on the highway, the licensing and registration 
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of same, etc., and nowhere gives any indication that a ques-
tion of procedure such as the service of process is embraced. 
ASSIGN~IENT OF ERROR NO. II. 
While not 'vaived this Assignment will not be· argued. 
ASSIGNMENT OF ER.RQR NO. ill. 
After the Court had overruled the Defendants' four Motions 
to quash the process or Notice of Motion for Judgment and 
return thereon and defendants' objection to the court pro-
ceeding with the trial, the defendants then filed their De-
murrer stating that the Notice of Motion was not sufficient 
in law in that it was based upon a. statute which deprived 
the defendants of their property without due process of law 
contrary to the provisions of the Constitution of the United 
States and the Constitution·of Virginia. The question of law 
raised by this Assignment of Error has been fully discussed 
under Assignment of Error No. I. 
ASSIGNMENT OF ERROR NO. IV. 
It is assigned as error that the Court erred in giving In-
struction B at the request of the plaintiff over the objection 
of the defendants. This Instruction is set forth in full on 
page 137 of the Manuscript Record and will not be quoted 
again here in an effort to conserve space. The Instruction 
told the jury in substance that if they believed the plaintiff's 
theory of the case they should find for the plaintiff. It was 
objected to by the defendants on the ground that it attempted 
, to instruct a verdict upon a: partial view of the case, and 
that it ignored the contributory negligence of the plaintiff 
and also the negligence of the plaintiff's driver as being the 
sole proximate cause of the injury. This court has on many 
occasions laid down the doctrine that it is error to instruct 
a verdict upon a partial view of the case, even though the 
theory of the other side n1ay be set forth in another Instruc-
tion. Norfolk Sottthern R. Co. v. Banks (Va.), 126 S. E. 662. 
From the testimony of the plaintiff she saw the truck com-
ing at least four hundred feet a'vay; she was observing the 
road; she was aware of everything that happened; she ob-
served that the truck appeared to be in the middle of the 
road; a.ppeared to be very large and equipped with many 
lights; that the car in which she was riding dropped off the 
concrete approximately three hundred feet from the truck 
- .. -----.. , 
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and traveled three to four car lengths when it was pulled 
back on by the driver; that she gave no warning, nor did 
anything else to 'varn against this obviously dangerous situ-
ation. The negligence of the driver as being the sole, proxi-
mate cause of the accident will be discussed later. 
It is submitted that this evidence, along with othe1· evi--
dence in the case, strongly suggested the contributory neg-
ligence of the plaintiff, and it was er,ror to give an Instruc-
tion directing a verdict ,vithout taking this into considera-
tion, as well as the negligence of the driver as being the sole, 
proximate cause of the accident. 
ASSIGN!IENT OF ERR.OR NO. V. 
It is assigned as error that the court erred in giving In-
struction D at the request of the plaintiff over the objection 
of the defendants. This Instruction will be found on page 
137 of the Manuscript Record, and told the jury in substance 
that even if they believed the driver of the plaintiff's car 
was guilty of negligence, this could not be imputed to the 
plaintiff so as to bar her recovery unless ''you also believe 
the plaintiff had a control over the management of the auto-
mobile in which she was a passenger at the time of the 
accident". The objection of the defendants was that the 
Instruction 'vas misleading; that the words, "had a control 
over the management of the automobile", should have been 
"had a right to control the management". As the Instruc-
tion was written, the jury might construe it to mean that the 
plaintiff had to have physical control over the management 
or at least was· actually exercising a control over the manage-
ment, whereas it is subnutted that the law is if the plaintiff 
had a right to control the n1anagement the rule of re.spondeat 
superior applies. 
ASSIGNl\IENT OF ERROR. NO. VI. 
The action of the court is assigned as error in giving In-
struction E at the request of the plaintiff over the objection 
of the defendants. This :(nstruction will be found on pag.es 
137 and 138 of the Manuscript Record, and reads as follows: 
In-Struction E. 
"The Court instructs the jury that the driver of the 
Hutchinson car in which tbe plaintiff was riding, .seeing de- , 
fendants' truck approaching on the wrong side of the road, 
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or in the n1iddle thereof, had the right, as a matter of Ia,v, 
to assu1ne that defendants would observe the la'v of the road 
and move over to their right side so as to pass the Hutchin-
son car safely, and if you believe from the evidence that de-
fendants failed to observe the la'v of the road, and that when 
the driver of the Hutchinson c.ar saw that defendants were 
not going to 1nove to th~ir right, she had no reasonable time 
to a void the· collision, then the defendants were guilty of 
negligence, and plaintiff is entitled to recover if you further 
believe that such negligence on the part of the defendants 
was the proxhnate cause of the collision.'' 
The defendants objected to the Instruction on the ground 
that it assumed the correctness of testhuony given in the 
case. It assumed that the driver of the truck was on the 
wrong side of the road, which was contradicted. This court 
has held in too many cases to require citation that an Instruc-
tion must not assume facts which are for the jury to find, 
and that an Instruction which assumes an important and ma-
terial fact as true, which is not conceded in the case, and 
which is contradicted, is error. 
I 
ASSIGN~IENT OF ERROR NO. VII. 
It is assigned as error that the court erred in refusing 
at the request of the defendants to give Instruction 3. This 
Instruction will be found on page 143 of the Manuscript 
Record. It is sub1nitted the Instruction clearlv states the law 
and should have been given. "' 
ASSIGN~IENT OF ERROR NO. VIII. 
It is assigned as error that the court erred in refusing 
to give Instructions 6, 7 and 8 requested by the defendants. 
Instruction No. 7 (M. R., p. 143) presented to the jury the 
question as to whether or not the plaintiff and the drivc'!r of 
the car in which the plaintiff was riding were engaged upon 
a joint venture. 
Instruction No. 6 (1\1. R., p. 143) told the jury that if they 
believed the proximate cause of the coHision was the neooli-
gence of the driver of the car and the driver of the truck c~n­
curring, and that if they further believed that the negligence 
of the driver of the ear 'vas imputed to the p1aintiff, as set 
forth in another Instruction, namely, Instruction No. 7. then 
they should find for the defendants. 
Instruction No. 8 (~L R., p. 144) told the jury that if they 
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believed that the driver of the plaintiff's car failed to drive 
the same as required by law and as set forth in said Instruc-
- tion, and that the acts of the driver were a proximate, con-
. tributing cause to the injury, then if they further believed 
that the neg·ligence of the driver was iinputed to the plaintiff, 
as set forth in another Instruction, namely, Instruction No. 7, 
she could not recover. 
In other 'vords, these three Instructions presented the 
theory of the defendants that the plaintiff and the driver 
of the car in which she was riding were engaged upon a joint 
venture, submitted the question to the .jury, and told the 
jury in substance that the neglig·ence of the plaintiff's driver, 
if any, 'vas imputed to the plaintiff if they believed they were 
engaged upon a joint enterprise. 
It is true that this court has frOin time to time qualified 
the joint venture doctrine as it was originally set forth in 
the case of Washi111.gton db 0. D. R. v. Zell's .Ad?nr., 88 S. E. 
309. It was said in the case of Gaines v. Cantpbell, 166 S. E. 
704, that the ruling is founded upon the doctrine of. principal 
and agent. It is submitted, however, that ·while the elements 
of the rule of principal and agent 1nust exist that the doctrine 
is not strictly one of principal and agent. If so, then there 
is no such thing as a joint ventu1·e or joint enterprise, and 
the court might just as well say that negligence can only be 
imputed in a case of principal and agent. The court has 
never reversed the Zell case, supra, and has never said that 
there was no such thing as a joint venture or a joint enter-
prise. 
"\Ve believe the true doctrine was set forth by the late 
Justice Epes in the ca~c of lJtliles v. Bose, 175 S. E. 230. In 
the course of the opinion he said: 
"The relationship between the parties arising from the 
engagement, express or in1plied, between them, must be such 
that each of them has, or is, entitled to exercise a voice a~ to 
the 1nanner in which the automobile shall be controlled and 
operated while making- the trip. If the relationship between 
the parties is such that each is entitled to exercise a voice 
in the control and operation of the automobile, it is not nla.-
terial that the one not driving· does not know ho'v to operate 
an automobile, or has no opportunity actually to control· the 
conduct of the driver, or that it has been expressly agreed 
or is necessarilv understood that he will not interfere with 
the driver in the control and operation of the automobile. 
But the engagement between the parties must have given rise 
to a relationship between them such that each is entitled to a 
voice in the control and operation of the automobile." 
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It will Be noted that Justice Epes states that if the relation 
between the parties is such as to entitle a party to a voice 
in the control and operation of the automobile, it is not ma- .~ 
terial that she is not the one driving and not even material 
that she does not know· ho\v to operate an automobile. He 
goes on t6 say that it is not material that she has no oppor-
tunity actually to control the conduct of the driver, nor is it 
material that .it has been expressly agreed that the party 
not driving will not interfere with the driver. The control-
ling· point is, was the engagenJent between the parties such 
as to entitle each to a voice in the control and operation 
of the automo biie Y 
We submit that that is the precise situation which existed 
in the case at bar. The car belonged to tbe father· of the two 
girls. It was loaned to them jointly for the purpose of a 
plca~ure trip to visit. their sister. The expenses \Vere paid 
by the father. The car was loaned to one as much as to the 
other. The eilgagement was such that each was entitled to 
a voice in the control or operation of the automobile. (M. R., 
pp~ 58; 59:) It certainly could not be said that 1\Iarguente 
Hutchinson was the guest of her sister any more than her 
sister was her guest. In the case of Seaboard Airline v. Ter-
rell, 141 S. E. 231, .the question was submitted to the jury. 
In that case a chauffeur after carrying his employer home 
at night invited a friend to take a. drive with him. The facts 
of that case are much stronger in support of the plaintiff's 
contention that he \Vas a guest than the case at bar, and yet 
this question was submitted to the jury in that case. 
We therefore, submit that Instructions 6, 7 and 8 should 
have been given. It was certainly error not to have given 
Instruction 7. Had Instruction 7 been given the Court might 
possibly have said that Instructions 6 and 8 were' unneceb-
sary as having· been sufficiently covered in Instruction 7. It 
is oui~ view that all three Instructions were necessary to prop-
erly present the theory of Joint Enterprise to the jury, and 
that it was error not to have submitted this question to the 
jury. -
ASSIGNMENT OF ERROR. NO. IX. 
It ~s assigned as error that the Court erred in refusing to 
give Instruction 9 reql.lestecl by the defendants.. Instruction 
·No. 9 (M. R., p. 145) told tire jury in substance that even 
if they believ~d the plaintiff 'vas a gnest, she did not have 
the right to rely •solely upon the driver, but was charged with 
the duty of exercising reasonable ·care for her own .safety, 
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and that if they believed from the evidence that in the .exer-
cise of reasonable care the ,plaintiff should have realized 
that the driver was driving in a manner calculated to cause 
an accident, if such were the facts, or if the plaintiff should 
have realized that the driver of the car was driving in a 
manner reasonably calculated to cause an accident, she was 
under a duty to 'va.rn the driver in time to avoid the accident, 
and if she failed to do so, this barred recovery. 
In the case of N. & liJT. R. Co. v. Wellon's Arlmr. (Va.), 
154 S. E. 575, the defendant railroad had r~moved gates from 
a crossing without the consent of the Corporation Commis-
sion. Their negligence was conceded. The plaintiff occupied 
the position of a guest. She sat on the front seat and had a 
plain view of the track. The court said that the driver saw 
the approaching train, or should have seen it in the exercise 
of ordinary care, and was, therefore, guilty of contributory 
negligence, but that his negligence could not be imputed to 
the plaintiff, who was a guest. In setting aside the verdict 
of the lower court in favor of the plaintiff, the court said: 
"There are many cases like Kintball and Fink v. Friend, 
95 Va. 125, 27 S. E. 901, in which a recovery was sustained 
when there was evidence tending to show that the view was 
in some 'vay obscured. There are others like Virginia Ry. ~ 
P. Co. v. Gorsuch, supra, where, in the turmoil and confusion 
of urban traffic, the passenger was not required to protest, 
but we know of none· which hold that she can sit in silence 
and see the driver, in an open country and on a clear day, 
run into an approaching express train, whose whistle was 
blowing and bell ringing. If she did not protest, she was 
guilty of contdbutory negligence, and ther·e can be no re-
covery.'' 
in the instant c.ase all occupants of the car saw the ap-
proaching truck at a distance o:f from four to six hundred 
feet. Its appearance was so unusual in character as to 
cause all of the1n to take note of it. It 'vas according to 
the plaintiff's testimony very larg·e and had numerous and 
varicolored lig·hts on it, and appeared to be well in the cen-
ter of the road. (1\f. R., p. 53.) This "ras just a.c; plain a 
signal of danger as the approaching express train with blow-
ing whistle in the Wellon 's case. It was not the usual case 
of an approaching vehicle. It was, according to the testi-
mony of all three occupants of the car, unusual and abnormal. 
There was a duty on the plaintiff to protest against the driver 
continuing on noticing the approach of this obviously dan-
gerous object, according to her testimony. 
, .. J 
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ASSIGJ\TMENT OF ER.ROR NO. X. 
It is assi!,rned as error that the Court erred in refusing 
the defendants' l\1otion to set aside the verdict and enter 
up final judgment in their favor, or gratJt thetn a new trial. 
The ~Iotion to set aside the verdict (l\L R., p. 20) presents 
among other questions the question: \Vas the verdict con-
trary to the law and the evidence? rrhe question of the direc-
tion of the jury has been discussed in previous Assignments 
of Error. It i~ o~r contention that the physical facts and 
circumstances disclose that the accident could not have hap-
pened in the manner testified to by the occupants of the car, 
and that the evidence fails to disclose any negligence on the 
part of the defendants. It is further our contention that 
the evidence discloses that the sole proximate cause of the· in-
jury to the plaintiff was the negligence of the driver of the 
car in which the plaintiff was riding. 
While it is true a mere conflict in testimony is settled by 
the verdict of a jury, this court has frequently laid down 
the doctrine that physical facts proved without oontradiction 
are deeisive, and that the court is not required to believe 
that w·hich is contrary to con1mon experience. 
In the case of Saunders v. Te1nple ('T a.), 153 S. E. 691, 
the court said : 
"In considering· this, nuder the circumstances shown, we 
are not faced with a silnple conflict in testimony between 
the witnesses, because here the significant ·physical facts 
proved without contradiction are cleciRive. '' 
In the case of C. & 0. R. Co. v. Ba1·low, 156 S. E. 397, the 
court quoted with approval the following: 
''This court has repeatedly declared that courts are not 
required to believe that "rhich is contrary to human ex-
perience and the laws of nature, or ,~lhich they judicially 
know to be incredible. Though the case be heard HS upon a 
demurrer to the eYidence, the court will not stultifv itself 
by allowing a verdict to stand, although there may "be evi-
dence tending to support it, 'vhen the physical facts demon-
strate such evidence to be untrue, and the verdict to be un-
just and unsupported in la'v and in fact." 
In the same case the court also said that notwithstanding 
that a case in the appelJate. court 'vas to be considered as 
upon a demurrer to the evidence,-
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"'that rule, while it may, and often does, require us to ac-
cept as true that 'vhich is capable of proof, though the pre-
ponderance of evidence be ever so great against it, cannot 
compel us to accept as true 'vhat, in the nature of things, 
could not have occurred in the manner and under the cir-
cmnsta11ces narrated, and may be said, therefo:re, to be in-
capable of proof.' " · 
To the same effect see Johnson v .. R. F. d!; P. Co., 169 S. E. 
603. Also Harris v. Howerton, 194 S. E. 692. 
Physical Facts Disclose NoN egligence on Part 'of DefendQ4zts. 
In the case at bar the following· physical facts are undis-
puted. The concrete portion of the highway is eighteen feet 
wide. The dirt shoulder on the western side was four to eight 
inches below the concrete. The roadway at the point of the 
accident is perfectly straight for quite a long distance. The 
Hutchinson car was struck entirely on its right side and right 
front wheel-the front portion of the car being· undamaged, 
tbe entire damage being fron1 a point thirty-six to thirty-eight 
inches from the front of the bumper forward. The length 
of the Hutchinson car was 119 to 121 inches, approximately 
ten feet. The car, a Dodge Sedan, 'veighed roug·hly 3,300 
pounds. The. weight of the' defendants' truck, tractor, trailer 
and cargo, was approximately 27,200 pounds. ·The total 
length of the traator and trailer was approximately twenty~ 
five feet. The tractor part of the truck was hit upon its left 
front. Following the collision the trailer came to rest with 
the rear end on the extreme eastern or right side of the 
concrete. Several baskets of tomatoes were found on the 
concrete, where they had dropped off of the trailer likewise on 
the right or eastern side of the concrete. The front end of 
the trailer was three to four feet from the extreme right 
edge of the concrete. rrhe tractor, which 'vas connected with 
the trailer so that it could 1nove at an angle with it, was 
at an even greater ang·le, the front part being about the 
center of the highway. 
vVhat does this demonstrate? The uncontradicted evidence 
is tha.t the truck was moving a.t a speed of from twenty to 
twenty-five miles an hour. It struck the car at right angles. 
According to test testimony of the occupants of the car at the 
time of the impact, it had come to rest at approximately 
right angles to the highway. Let us suppose the point of 
impact took place as testified to by the occupants of the car-
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. that is~ s~ppose the truck, trailer and tractor, were in the 
middle of the high,vay. When the impact took place what 
happened Y Th~ tractor and trailer co~tinued to move for-
ward. It couldn't have possibly moved in any other general 
dhJection 'vith a weight of 27,200 pounds at a speed of twenty 
to twenty-five miles an hour .. The position of the vehicles in-
dicate that this is exactly what it did do. The tract~r was 
hit upon the left front and the car became entangled with 
the tractor on its left front side. Vlhat would be the effect 
of this? . There could be but one, na.mely, to pull or cause 
the tractor to turn to its left, taking a diagonal course across 
th~ highway, _which is just what it did. The car was com-
pletely turned around and came· to rest in a position facing 
notth~ entangled with the tractor, with its left wheels at 
about the edge of the concrete, Therefore) the vehicles had 
to ha:ve moved at least the npproximate length of the car for 
it to have taken this position. How then can it be explained 
that the rear of the trailer 'vas still on its right side of the 
highway unless the entire tractor and trailer had been pro-
ceeding on the right side of the highway prior to the collision f 
4-ccording ·to the testimony of the occupants of the car 
their left wheels never left the concrete. Their car was 
caused to take the course it did when the right front wheel 
was attempted to be h1n1ed back up upon the concrete. They 
furth'Qr testified the car ntw·or skidded, and yet their testi-
mony is, at the time of the impact their left rear wheel was 
upon the ditt shoulder. As their ca.r had a -wheel base of ten 
feet, and their half of the. highway was only nine feet wide, 
necessarily their rear wheels ·w·ottld have to be on the dirt 
for the front portion of the car to have remained· upon the 
'vestern half of the conctete. · 
It is submitted that a careful rending of the testimony will 
disclose that the young ladies had 110 opportunity to have 
ascertained where the rear wheels were at the time of the im ... 
pact. 
The -conclusion is inescapable that they were mistaken about 
one of twQ things\ Either their 'Car must have skidded for both 
of the rear wheels to have gotten off of the concrete wl1eu 
the car was nttempted to be turned back upon same from the 
position w·hich th~y state it 'vas, or the rear wheels must h'ave 
been on the ~onc.rete and not 011 the dirt .at the time o£ the 
im:paet. We 'S'ld>mit the physical f·acts ·demonstrate that the 
latter was the case~ . 
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Negligence of Driver Sole Proxi·mate Cause. 
Negligence is a matter of law where reasonabl~ men could 
not differ. According to the testimony of Miss Gladys 
· Hutchinson, the driver of the car in which the plaintiff was 
riding, she saw the truck conling "well in the center of the 
road and covered in lights and a very enormous object;'. 
(M. R., p. 40.) She saw the truck approaching for a distance 
of four to five hundred feet. (M. R., p. 46.) It was so large 
and unusual at first she did not know what it was. ( M. R., 
p. 47.) She pulled to the right-hand side, dropped off of the 
concrete and traveled a distance of approximately fifty feet 
when she attempted to pull back. She was not certain when 
she applied her brakes, but would say when she attempted to 
regain the road~ (M. R., p. 49.) 
Wha.t conclusion must be drawn from this Y Either. the 
driver did not think the truck was in the center of the high-
way, screaming danger in its every appearance, as she tes-
tified, or she deliberately attempted to turn b.ack on the high-
way from a position of con1parative safety into the very 
path of this dangerous instrumentality.. If the latter is the 
case, then we submit the action of the driver of the car was 
the sole proximate caus·e of the damage;- if the fonner, then 
there is no evidence to support a verdict. 
In the case of Va. E .. db P. Co. v .. Pord (Va.), 186 S. E .. 84~ 
the court said : 
"The doctrine of last clear chance applies with equal f.orce. 
to plaintiff and defendant. Their rights and obligations are 
the same."' 
In the syllabus to thP. ease of Roatwke R. & E. Co. v. Car-
roU (Va. }, 72 8 .. E .. 125,. the· doctrine 0f last clear chance is 
stated thllS': 
''The underlying p:rineiple of the doctr'ime: 0-f the 'last clea.r 
cnance ',.as declared by the decisions 9f this court, is that, 
notwithstanding the contributory negligence of the' plaintiff, 
there is something in his condition or situation at the time 
of the inj;Ury to admonish the defendant- that he is not able 
to protect himself.. The· d'Oc1nrine is one of prior and sub-
sequent negligence, mr of remote and proximate cause, and 
presupposes. the intervention of an appreciable interval of 
time between. the prior negligence of the plaintiff and the 
subsequent negligence of defendant. \Vhere the negligence 
of both continues down to the moment of the· aecident and 
contributes to the injury, the case iJS· one of concurring neg-
ligence, and there can be no recovery.'' , 
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Reversing this language so as to apply the doctrine to the 
case of the defendant, the doctrine would be that notwith-
standing the negligence of the defendant, there is something 
in his condition or situation at the time of the injury to ad-
nlonish the plaintiff that he, the plaintiff, is in a dangerous 
position, and should take steps to protect himself . 
.As stated above, the doctrine is one of remote and proxi-
nlate cause. When invoked by the defendant it means if the 
driver of the other car had a last clear chance to avoid the 
accident and failed to do so, this was the proximate cause. 
The evidence of the driver and all of the oc.cupants of the 
Hutchinson car is that they saw the truck approaching with 
a warning of danger in effect written all over it by its un-
usual size, lights and position on the highway. Yet the driver 
of the car, 'vhile in a position of comparative safety, instead 
of applying her brakes and bringing her car to a halt, pulled 
the sarne back upon the highway in front of this dangerous 
instnunentality. vVe submit that she had a last clear chance 
to avoid the accident, and. that her failure to do so wa.s the 
proximate cause of the injury to the plaintiff, and the neg-
ligence of the defendants, if any, a remote cause for which 
they cannot be held. 
For the reasons herC'inbefore set forth and from others ap-
parent fron1 the face of tl1e Record, your petitioners pray 
that a writ of error and supersedeas may be granted to the 
judgn1ent herein con1plainecl of, and that said judgment may 
be reviewed and reversed. 
Counsel for the petitioners desire to state orally their 
reasons for reviewing the decision complained of. 
Your petitioners respectfully state to the Court tha.t a 
copy of this Petition was delivered to G. Walter Mapp, one 
of Counsel for_ the plaintiff in the lower court, in person, 
on the 12th day of :Niay, 1938. Your petitioners further beg 
leave to adopt this Petition as their Brief, 'vith liberty to 
file a Supplemental Brief at the proper tin1e if thev be :so ad-
vised. ~ 
Respectfully submitted, 
B. DR-UMl\IIOND AYRES,· 
I-I. ROSS BLACK:, JR., 
RALPH H. CARROLL AND 
H. ~!ARION ~!ALONE, indi-
vidually and trading as 
Carroll & ~:falone, 
By _Counsel. 
Counsel.. 
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We, H. Ames Drummond and B. Drummond Ayres, Attor-
neys practicing in the Supreme Court of Appeals of Vir-
ginia, do hereby certify that in our opinion the judg1nent 
complained of in the foreging Petition should be reviewed by 
said Court. 
Received 1\iay 13, 1938. 
Received May 27, 1938. 
H. A~IES DRUM:J\IOND, 
B. DRUMMOND .AYRES. 
M. B. WATTS, Clerk. 
c. v. s. 
June 3, 1938. Writ of error and supersedeas a'varded by 
the court. Bond, $2,000. 
M. B. W. 
Clerk Supreme Court of Appeals, Richmond, Virginia. Re-
ceived June 6, 1938. 
RECORD 
VIRGINIA: 
Pleas before the Circuit Court for the County of Acco-
mack, on the 14th day of December, A. D. 1937. 
BE IT ·REMElvfBER.ED, that heretofore, to-·wit: In the 
Clerk's Office of the Circuit Court for the County of Acco-
mack, on the 23d day of July, A. D. 1937, a Notice of ~lotion 
for Judgment was filed, which notice is in the following words 
and figures, to-wit: 
Virginia: 
In the Circuit Court for the County of Accomack. 
~{arg·uerite Hutchinson, Plaintiff, 
v. 
Ralph H. Carroll and H. Marion :1\-Ialone, individually and 
trading as Carroll & 1\[alone, Defendants. 
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NOTICE O;F MOTION FOR JUDGMENT. 
Xo: Ralph lt C~rroll, R. F. D. 2, Cambridge, lVId; H. Marion 
Malone, R.. F. D,, East N~w Market. 
You are hereby notified that on the 4th day of October, 
1937, that being the first day of the October Term of the Cir-
cuit Oo'Q.rt for AGcomack County, or as soon thereafter as 
same may be heard by said Court, at the Courthouse there-
. of, I shall ask for a judgn1ent against you in the sum of TWO 
THOUSAND DOLLARS ($2,000.00), with lawful interest, 
thereo:n froll1 the lOth day of August, 1936, together with the 
costs incident to this proceeding, all of which is due and owing 
by you to the undersigned, for this, to .. wit: 
That on or about the lOth day of August, 1936, the said 
Marguerite Hutchinson was a passenger in an automobile 
owned by R. A. I-I utchinson, 'vhich automobile was 
page 2 r being operated by Gladys Hutchinson over and 
along· U. S. Highway No. 13 and proceeding South 
from Accomac, Virginia, in the direction of Cape Charles, -
Virg-inia; that the said 1\Iarguerite Hutchinson neither had 
nor exercised any control over the operation of said automo-
bile but was a passenger without hire therein; that you, the 
defendants, were the owners of G. 1\L C. truck, 'vhich truck 
, was being then and there operated over and along the afore-
said main highway and proceeding northward from the direc-
tion of Cape Charles, Virginia, towards Accomac, Virginia; 
that said truck was heavily loaded in the transportation of 
produce; that it became and was the duty of the dliYer of your 
t~u,c~ tQ ddv~ same at a careful and prudent rate of speed, 
not greater ~o.r l~ss than is reasonable and proper, having 
due regard to the traffic, surface and width of the highway 
ap,d a.~y oth.Qr co~ditions. then e~isting, and with· due care 
fo.r· ~he sa!~ty ot othe-r pe.t·s~ns u.siug said highway; to.. ob-
serv-e a, p1:ope·r lookout and to keep said truck under complete 
co~trQl,. ~n<l jn meeting aut-o.mobiles p:roceediug in the op-
posite direction to have due regard for their safety and to· 
pass so far to the right as was expedient under the circum-
stances; that at a point nt or near J{eller, 'in said County, 
in meeting the aforesaid car of R. A. IIutchinson, operated by 
the sa\d Gladys li:utchinson,, the- dr1v.e.r· 0f' y-ou said truck, 
disregarding his duty in the pre~ises, did carelessly, negli-
gently and unlawfully collide wi:tb: and rUl'l into and over 
the automobile in which the said Marhruerite Hutchinson was 
riding, by ~ea.sma o£ which c0l1isiou 1\faFguerite~ Illutqb.i'E.seN· 
sustained· injuries her~inafter set foorth .. 
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Your said driver and operator of said G. M. C. 
page 3 r truck, owned and operated by you in the produce 
business, did unlawfully fail to drive, manage and 
operate said truck with the care required of him by law, and as. 
a direct and proximate result of which the said ~farguerite 
Hutchinson was seriously and permanently injured and 
'vounded, suffered a severe contusion of her pelvis and hip, 
several lacerations of the scalp and sundry bruises and that 
her knee was seriously injured; and she was otherwise greatly' 
shocked and suffered and still continues to suffer great pain 
of body and mind as result of said injuries; that she 'vas 
compelled to expend a large sum in endeavoring to become 
cured and healed of the aforesaid injuries and was deprived 
of divers great gains, 'vages, profits and advantages as a 
result of said injuries, by reason whereof she has been dam-
aged to the extent of T\iVO THOUSAND DOLLA.RS ($2,-
000.00). 
Wherefore judgment for the said sum of TvVO THOU-
S.A.l\fD DOLLARS ($2,000.00), together with interest and 
costs as aforesaid will be asked at the hands of said Court 
at the time and place hereinbefore stated, or as soon there-
after as same may be heard by the Court. 
Given under my hand this the 14th day of July, 1937. 
1\fARGUERIT·E HUTCHINSON, 
By: SAVOR-Y E. A~fATO, 
G. WALTER MAPP, 
W~L IITNG ~lAPP, 
SAVORY E. A~IATO, 
G. WALTER ~1APP & 
WlVl. l{ING ~IAPP, p. q. 
· Counsel. 
page 4 ~ Executed in the City of Richmond, Virginia, this 
21st day of July, 1937, by delivering in duplicate 
a true copy of the within Notice of J\tlotion for J udgtnent in 
· writing, together with fee of $4.00 to John Q. Rhodes, Direc-
tor of Division of }Iotor Vehicles, State of Virginia, Rich-
mond, Virginia, Sergeant's fee paid 75c. 
JOHN G. SAUNDERS, 
Sergeant of Richmond, Va. 
By P. I-I. BO,i\TIS, · 
Deputy Sergeant. 
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(Seal) 
pOMMONWEALTH OF VIRGINIA 
DEPARTMENT OF FINANCE 
DIVISION OF MOTOR VEHICLES 
RICHMOND 
July 22, 1937 
JNO. Q. RHODES, JR., 
Director 
Rc: Marguerite Hutchinson 1.1. Ralpl1 H. Carroll and H. 
Marion ~{alone, indi vidu~lly and trading as 
Carroll and Malone 
Mr. John D. Grant, Jr., Clerk 
Circuit Court of Accomack County 
Accomack, Virginia 
Dear Sir: , 
I am enclosing affidavit of the receipt of a notice of the 
institution of the above captioned suit. Copies of the process 
have been forwarded by registered mail to the defendants at 
the addresses given, with request for registered delivery re-
ceipt. · 
mgt 
Very truly yours, 
tTNO. Q.· RHODES, JR., Director. 
,By: ~fiLDRED TURNER. 
page 5 ~ . I, Jno. Q. Rhodes, Jr., Director of the Division 
of Motor Vehicles of the Commonwealth of Virginia, 
do certify that on the 21st day of July, 1937, process in tbe 
case of Marguerite Hutchinson, plaintiff v. Ralph H. Car-
roll and H. Marion 1\falone, individually and trading as Car-
roll & Malone, defendants, pending in the Circuit Court for 
the County of Accomack, ' 7irginia, was left in my office i~ 
the City of ].l.ichmond, Virginia, together with a fee of Four 
($4.00) Dollars, by a deputy sergeant of the City of Rich-
, mond, Virginia, in accordance with section 23 of chapter 342, 
A~ts of the General A.sscmbly of Virginia of 1932, and Acts 
amendatory thereof. 
Ralph H. Carroll, et al., v. Marguerite Hutchinson 35 
I further ce;rtify that on the 22 day of July, 1937, a copy 
of said process and a notice pf the fact that such process was . 
left in my office in the City of Richmond, Virginia, on the 
21st ·day of July, 1937, were forwarded by me, by registered 
mail, to each of the following defendants, registered delivery 
:recei ts for same bein requested by -me ,_...-------.-11 
Ralph H. Carroll, R. F. D. 2, Cambridge, }\tfaryland. 
H. Marion Malone, R. F. D. East New Ma:rket, Maryland. 
Given under n1y hand this the 22 day of July, 1937. · 
JNO. Q. RHODES, JR., 
Director of the Division of Motor Vehicles 
of the Commonwealth of Virginia. 
State of Virginia, 
City of Richmond, to-wit: 
I, Mildred G. Turner, a Notary Public in and for the City 
of Richmond, State of Virginia, do hereby certify that Jno. Q. 
Rhodes, Jr., Director of the Division of Motor .Vehicles of the 
Commonwealth of Virginia, whose name is signed 
page 6 ~ to the foregoing affidavit bearing date on the 22 day 
of July, 1937, personally app~ared before, me in my 
City and State and n~ade .oath that the matters therein con-
tained are true. 
Given under my hand this th~ 22 day of July, 1937. 
(Seal) 
~f[~DRED G. TURNER, 
Notary Public. 
· ¥Y commission expires: 8/24/37. 
I 
To: Ralph H. Carroll, R. F. D. 2, Cambridge, }.:faryland. 
PLEASE TAI{E NOTICE that on the 21st day of July, 
1937, the attached process in the case of Marguerite Hutchin-
son, plaintiff v. Ralph H. Carroll, and H. Marion Malone, in-
dividually and trading as Carroll & Malone, defendants, pend-
ing in the ·Circuit Court for the County. of Accomack, Virginia, 
was left in my office in the City of Richmond, Virginia, in ac-
cordance with the proYisions of section 23 of chapter 342, 
Acts of 1932, General Assembly of Virginia, and Acts amen-
datory thereof, and that same is being forwarded to yon· by" 
registered milil with registered delivery receipt requested. · 
i 
' 
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Given- under my hand in the City of Richmond, Virginia, 
this the 22 day of July, 1937. 
JNO. Q. !{HODES, J·R., 
Director of the Division of :Niotor Vehicles 
of the Commonwealth of Virginia. 
State of Virginia, 
City of Riclnnond, to-wit: 
I, Mildred G. Turner, a Notary Public in and for the City of 
Richnwnd, State of Virginia, do certify that J no. Q. 
page 7 ~ Rhodes, Jr., Director of the Division of :M:otor Ve-
hicles of the Commonwealth of Virginia, whose 
name is signed to the foregoing writing, has personally ap-
peared before me in my city aforesaid and made oath that the 
matters therein contained are true. 
Given under my hand this the 22 day of July, 1937. 
(Seal) 
1\IIILDRED G. TURNER, 
Notary Public. 
My commission expires: 8/24/37. 
To: H. Marion 1\!Ialone, R. F. D., East New Market, 1\!Iaryland . 
. PLEASE TAI(E NOTICE that on the 21st day of July, 
1937, the attached process in the case of ~Iarguerite Hutchin-
son, plaintiff v. Ralph !I. Carroll, and !I. Marion :Nialone, in-
dividually a.nd trading as Carroll & ]\{alone, defendants, pend-
ing in the Circuit Court for the County of Acc01nack, Vir-
ginia, was left in my office in the City of Richmond, Virginia, 
in accordance with the provisions of section 23 of chapt~r 
342, Acts of 1932, General A.sse1nbly of Virginia, and Acts 
amendatory thereof, and that same is being forwarded to you 
by registered mail with registered delivery receipt requested. 
· Given under my hand in the City of Richmond, ·virginia, 
this the 22 day of July, 1937. 
JNO. Q. Rl-IODES, JR., 
Director of the Division of J\iotor Vehicles 
of the Commonwealth of Virginia. 
State of Virginia, 
City of Richmond, to-,vit: 
page 8 ~ I, Mildred G. Turner, a Notary Public in and for 
the City of R-ichmond, State of Virginia, do certify 
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that Jno. Q. ~hodes, Jr., Dir_ector of the Division of MotQr 
Vehicles of the Commonwealth of Virginia, whose name is 
signed to the foreg:_oing writing; has personally appeared be-
fore me in my city aforesaid and made oath that the mat-
ters therein contained are true. 
Given uiid~r my hand this the 22 day of July; 1937. 
l\1ILDRED Q .. 'rUR.NElR,_ . 
Notary Public. (Seal) 
~fy commission expires : 8/24/37: 
And at another day, to-wit: 
Virginia: 
Circuit Court of the County of Accomack, oii Ttiesda.y; the 
7th day of December, in the year of our Lord, Nineteen Hun-
dred and Thirty-seven~ 
Marguerite Hutchinson; Pltffi~ 
against . . r 
Ralph- H: Carroll and H~ Marion Malone, Individually and 
trading as Carroll & Malone~ Defts. 
MOTION FOR JUDG!fENT. · 
This day came th_e plaintiff in her proper person. and by 
Savory E: Amato, G. Walter Ma.pp and Wm. King Mapp, 
her attorneys; whereupon, the d~fendants 3;pp_eare~ specially 
by H~ Ross Black;_ Jr.; a.nd B: Druniri:J.o~d Ayres; their attor-
neys, and by leave of Cortrt filed foiir motions in writing 
to quash the process _in this cause· upon the grounds stated 
thereiii, ":liich motions being t:~~reupo~ fully atguea, tJl:e same 
are overruled, to .'v~ich ~tilii1f-? .of the Court tlie defeiidaiits, 
by their said attorneys; excepted~ Whereupon; the said de-
fendants still appe~rirtg spe,cially by th~ir said attorn~ys filea 
: . their detnttrrer hi wHting which deinrtri·er b~i#g 
page 9 ~ t~ereupon f~lly argued; the same is ove1~ruled, to 
, ivpich rlilirtg cif the O~urt, the. sai~ defeiidants, by 
their said. attorneys excepted. A.iid thereupon, the said d~-
1fendant~,, by t4ei~ sai4, ~~torneys :filed their notice of grounds 
of contr~:n~tory ~~glig~11ce 3:nd_ plea of contributory negligence 
and plea of general issue, an:d of these put themselves upon 
the country antt ~he piahitif(, iik_ewise. "\\Thereupon, came a 
Jury; to.: wit: George E: Hopkins, Htirry E. Tarr, Claude 
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Chesser, .Addison Hopkins, vY. Calvert Cullen, Jr., Lenora 
Stant and Leonard Taylor, who were summoned, elected, 
tried and sworn, well and truly, to try the issue joined be-
tween the parties, and having partly heard the evidence but 
there not being sufficient time within which to complete tlie 
trial of this cause were adjourned until tomorrow morning 
at 10 o'clock. 
· ~lotion to quash process filed Decmnber 7, 1937 . 
. Virginia: 
In the Circuit Court for the County of Accomack. 
Marguerite Hutchinson, Plaintiff, 
v. 
R.alph H. Carroll and H. Marion ~{alone, individually and 
trading as Carroll & Nlalone, Defendants. 
MOTION TO QUASII. 
The defendants, Ralph H. Carroll and H. ~ia1ion Malone, 
individually and trading as Carroll & l\1:alone, come and enter 
their special appearance in the above-styled cause in this 
Honorable Court for the purpose of quashing the process and 
expressly disclaiming any and all intentions of en-
page 10 ~ tering any appearance to this cause in this court, 
and say that this Court ought not to have or take 
any further cognizance of the action aforesaid of the said 
plaintiff, because Section 2154 (70), Sub-section (i) of the 
Virginia Code of 1936, relating to the issuance of process and 
notice and forthwith notice thereof to non-residents does not 
apply to the case at bar because of the following facts: 
Because the papers in this cause do not disclose that the de-
fendants had actual notice of this suit or action against them 
evidenced by their return registered receipt, as conten1plated 
by the statute, and that service of process or notice upon 
said defendants is not complete if said return registered re-
ceipt has not been filed in the cause. 
Wherefore, the said defendants pray judgment whether this 
Court can or will take any further cognizance of the action 
aforesaid. 
RALPH H. C~l\.RROLL, 
H. ~fARION ~!ALONE, 
by H. MARION ~fALONE, 
Individually and trading as Carroll & 
Malone. 
Ralph 'H. Carroll, et al., v. ~Iarg-uerite Hutchinson 39 
State of Virgina, 
County of Accomack, to-wit: 
Personally appeared before me, Ruth .Parks, a Notary Pub-
lic in and for the County aforesaid, in the State of Virginia, 
H. 1\'Iarion 1\IIalone, 'vho being first duly sworn, deposeth and 
saith that he has read the afo1·esaid ~lotion to Quash and the 
facts contained therein, ''rhich he verily believes to 
page 11 } be true. 
H. MARION MALONE, Affiants. 
Subscribed and sworn to before me, this the 7th day of De-
cember, 1937, in my County and Sta.te aforesaid. 
RUTH PARI{S, Notary Public. 
liy comn1ission .l~X pi res : May ~2, 1941. 
Motion to quash process filed December 7, 1937. 
Virginia: 
In the Circuit Court for the County of Accomack. 
~{arguerite Hutchinson, Plaintiff, 
v. 
Ralph H. Carroll and H. :!\{arion ~Ialone, individually and 
trading as Carron & ~falone, Defendants. 
The defendants, R.alph H. Carroll and H. ~!arion 1\Ialone, 
individually and trading as Carroll & Malone, come and enter 
their special appearance in the above-styled cause in this 
1-Ionorahle Court for the purpose of quashing the process 
ur motion and expressly disclaiming any and all intentions 
of entering any appearance to this cause in thls·Court, and say 
that this Court oug·ht not' to have or take any further cog-
nizance of the action aforesaid of the said plaintiff because 
Section 2154 (70) (i) of the ·virginia Code of 1936 relating 
to the issuance of process and notice and forthwith notice 
thereof to non-residents is contrarv to the Constitution of 
the United States and the Constitution of Virginia 
page 12 } because of the following facts: 
Because the aforesaid statute does not provide for actual 
notice to the defendants of the action against tlH~m, as it does 
.:l 
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not contain a provision requiring the defendants' return 
registered receipt filed in the papers, or other.. evidenc~ of 
actual notice to the defendants of the proceeding ,again$t- them, 
arid therefore deprives the defendants of their property with-
out due process of law. - · ., . _ 
Wherefore; the said defendants pray judgment whether this 
Cotirt can or will take any further cognizance of the action 
aforesaid. . - .:1 
RALPH H. CAR.ROLL and 
H. MARION MALONE; 
individually and trading as Carroll & 
Malone. =_ 
By H~ MARION MALONE: 
State of Virginia, . 
CountJ of Accoriuick, tti-mt.: 
This day personally appeat'ed before- me; Ruth Parks; a 
Notary Public of and for the County aforesaid, in the State 
of Virginia, H. Marion }.falo~le, wl1o being first duly sworn, 
deposeth and saith that he has read the aforesaid Motiqn to 
Quash and the facts contained therein, which he believes to 
be true. 
H. MARION MALONE, Affiant. 
Subscribed an~ sworn to b~fo:r~ me t~1is the 7th day of De-
cember; 1937~ in my County and State afores~Hd: 
RUTH PARKS. 
. -
~Y ~ommission expires May 22nd~ 1941~ 
Motion to qttash process filed December 7, 1937; 
. .. 
page 13 } Virginia : 
. -. 
In the Circuit Cotirt for the County of AccOmack: 
' . . 
Marguerite Hutchinson~ Plaintiff, 
v. .. 
Ralph .H. Carroll and H~ ~!arion Malone; ihdiviaually and 
trading as Carroll & :Malone; Defehdants: 
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}lOTION TO QU.A.:SH. 
The defendants, Ralph H. C.arroll and H. Marion Malone, 
individually and trading as Carroll & }\{alone, come and en-
ter their special appearance in the above-styled cause in this 
Honorable Court for the purpose of quashing the process and 
expressly disclaiming any and all intentions of entering any 
appearance to .. this cause in this Court, and say that this 
·Court ought not to have or take any further cognizance of 
the action aforesaid of the ·said plaintiff, because Section 
2154 (70), Sub-section (i) of the Virg·inia Code of 1936, r~­
lating to the issuance of process and noti_ce and.forthwith no-
tice thereof· to nonresidents does not apply to the. case at 
bar because of the following facts : 
Because said defendants were not personally driving the 
motor vehicle in the Comn1onwealth of Virginia at the time 
and place· of the collision co1nplained of. 
Wherefore, the said defendants pray judgment whether 
this Court can or will take any further cognizance of the ac-· 
tion aforesaid. 
RALPH H. CARROLL, 
H. MARION MALONE, 
By H. MARION MALONE, 
Individually and trading as Carroll & 1\falone. 
page 14 ~ State of Virginia, 
County of Accomack,, to-wit: 
Personally appeared before me, R.uth Parks, a Notary Pub-
lic in and for the County aforesaid, in the State of Virginia, 
H. Marion Malone, who being first duly sworn, deposeth and 
· saith that he has read the aforesaid Motion to Quash, and 
the facts contained- therein, which he verily believes to be 
true. 
. H. MARIO~ MALONE, Affiant. · 
Subscribed and sworn to before me, this the 7th day of 
December, 1937, in my County and State aforesaid. 
RUTH PARKS, -
· Notary Public. 
1\{y commission expires: May 22, 1941. 
l\iotion to Quash Process filed December 7, 1937. 
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Virginia: 
In the Circuit Court for the County of Accomack. 
1\Jlarguerite H~tchinson, Plaintiff, 
v. 
Ralph H. Carroll and II. 1\'farion 1\falone, individually and 
trading· as Carroll & :Malone, Defendants. 
l\fOTION TO QUASH . 
. 
The defendants, Ralph H. Carroll and 1\L ::1\'Iarion Malone, 
individu~lly and trading· as Carroll & 1\falone, come and en-
ter their special appearance in the abovc-'styled cause in this 
Honorable Court for the purpose of quashing the 
pag·e 15 ~ process or 1notion and expressly disclaiming any 
and all intentions of entering any appearance to 
this cause in this Court, and say that this Court ought not to 
have or take any further cognizance of the action aforesaid 
of the said plaintiff, because Section 2154 (70), sub-section 
(i) of the Virginia Code of 1936 relating to the issuance of 
process and notice and forthwith notice thereof to nonresi-
dents is contrary to the Virginia Constitution because of the 
follo,ving facts : 
Because the aforesaid statute embraces matters not stated 
in the title of the Act, nor germane to the matters stated 
therein. 
Wherefore, the said defendants pray judgment whether this 
Court can or will take any further cognizance of the action 
aforesaid. 
RALPH H. CAR.ROLL, 
H. MARION :MALONE, 
By H. l\1ARION 1\fALONE, 
Individually and trading· as Carroll & 1\falone. 
State of Virginia, 
County of Accomack, to-wit: 
Personally appeared before me, Ruth Parks, a Notary Pub-
lic in and for the County aforesaid, in the State of Virginia, 
H. :Nia rion 1\falone, who being first duly sworn, deposeth and 
saith that he has read the aforesaid Motion to Quash, and 
the facts contained therein, which he believes to be true. 
H. 1\fARION 1\!ALONE, Affiant. 
I 
- I 
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Subscribed and sworn to before me, this the 7th day of 
December, 1937, in n1y County and State aforesaid. 
page 16} RUTH P ARI{S, 
Notary Public. 
:.My commission expires : J\Iay 22, 1941. 
Demurrer filed December 7, 1937. 
Virginia: 
In the Circuit Court for the County of Accomack. 
J\1:arguerite IIutchinson, Plaintiff, 
v. 
Ralph H. ·Carroll and H. Marion l\tialone, individually and 
trading as Carroll & 1\-Ialone, Defendants. 
The said defendants say that the Notice of Motion in this 
action is not sufficient in law, and slate the grounds of de-
murrer relied upon to be as follows: 
That said action is based upon Section 2154 (70) (i) of the 
Code of Virginia relating· to service of process upon a non-
resident user of the highways of Virginia, and that said stat-
ute is contrary to the Constitution of the United States and 
the Constitution ·of the State of Virginia in that it deprives the 
defendants of their property without due process of law, as 
it is· not required that the defendants shall actually receive 
and receipt for the notice of the service of the process. 
H. ROS.S BL.&CI{, JR., 
B. DRU'MMOND AYRES, 
p. d. 
page 17 } Notice of g-rounds of contributory negligence 
and plea of contributory negligence filed Decem-
ber 7, 1937. 
Virginia: 
In the Circuit Court £or the County o£ Accomack. 
]\1:arguerite Hutchinson, Plaintiff, 
v. ' 
Ralph H. Carroll and H. 1\tiarion 1\falone, individually and 
trading as Carroll & Atialone, Defendants. 
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·The defendants deny that they are guilty of any negligence, 
which resulted in any injury to the plaintiff and oth~rs, and 
the defendants allege that the car in which the plaintiff was 
riding was operated and controlled by Gladys Hutchinson, 
and the defendants further allege that the plaintiff and Gladys 
Hutchinson were engaged l.n a joint enterprise at the time of 
the alleg·ed accident. The defendants deny that they were 
guilty of any neg·ligence which was the proximate or con-
tributing cause of the injury to the plaintiff, but say that if 
they were guilty of any negligence they will rely upon the 
contributory neg·ligence of the plaintiff as a defense in the 
following particulars : 
VI. That the plaintiff acquiesced in the mam1er in which the 
dJhrer of the car in which she was riding drove the same. 
v 2. That the plaintiff failed to warn the driver of the car 
in time for her to avoid the accident. 
3. That the plaintiff and her driver had a last clear chance 
to avoid the accident. . 
page 18 ~ 4. That the driver of the car in which the plain-
tiff was riding was driving at a rapid, unlawful 
and reckless rate of speed. 
5. That the driver of the car in which the plaintiff was 
riding failed to observe a proper lookout and failed to keep 
the automobile under complete· control. 
-./ 6. That the plaintiff and the driv~r failed to exercise rea-
sonable care for their own safety and the safety of others. 
7. That the driver of the. car in . which the plaintiff was 
riding negligently drove the same across the highway upon 
the defendants' portion thereof and negligently collided with 
the defendants' tru~k on its own portion of the highway . 
../ 8. That the negligence of the driver of the car was im-
puted to the plaintiff. 
Q.~ That the driver of the car in ·which the plaintiff was rid-
ing failed to give the defendants' truck one-half of the travel 
portion of the road,vay. . 
RALPH H. CARROLL and 
II. 1\[ARION MALONE, 
. Individually and trading as Carroll & Malone, 
By H. ROSS BLACK, JR., 
B. DRUMMOND AYRES, 
Their Attorneys. 
Plea of General Issue, filed December 7, 1937. 
----- - ---,--,--"' 
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Virginia: 
page 19 ~In the Circuit Court for the County of Accomack. 
Marg·uerite Hutchinson, Plaintiff, 
'li. 
Ralph H .. Carroll and H. Marion Malone; individually and 
trading as ·Carroll and Malone, Defendants. 
The defendants by their Attorneys come and say that they 
are not guilty of the premises in this action laid to their 
charge in the manner and form as the plaintiff hath com-
plained. And of this the said defendants put themselves 
upon the country. 
H. ROS8 BLACK, JR., 
B. DRUlfMOND AYRES, 
· An,d at another day, to-wit: 
p. d. 
Virgini~: 
·Circuit Court of the County of Accomack, on Wednesday, 
the 8th day of December, in the year of our Lord, Nineteen 
Hundred and Thirty-seven. 
Ma.rg·uerite Hutchinson, Pltff., 
-···. against 
Ralph H. Carroll and H. Marion }.falone, individually and 
trading as Carroll & Malone, Defts~ 
MOTION FOR ,JUDGMENT. 
This ·day came ag·ain the parties in their proper persons 
a~d by the~r attorneys. Thereupon, the Jury, sworn on yes-
terday for the trial of this cause, appeared according to their 
adjournment and having fully heard the evidence and ~rgu­
ments of counsel 'vere sent out. of Court to consult' of their_ 
verdict, and after sometime returning into Court returned 
·the following verdict: ''We, the Jury, find for the plaintiff, 
and assess her da1nages at $1,350.00. '' Ordered 
page 20 ~ that this cause be continued until a subsequent day 
. of this term. 
Motion to set aside verdict filed December 14, 1937. 
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Virginia: 
In the Circuit Court for the County of Accomack. 
l\{arg·uerite Hutchinson, Plaintiff, 
v. 
Ralph H. Carroll and H. 1\Iarion _lvialone, individually and 
trading as Carroll & ~!alone, Defendants. 
The undersig·ned Attorneys for the defendants move the 
Court to set aside the verdict rendered by the jury in the 
above case in favor of the plaintiff, the said verdict being 
for Thirteen Hundred Fifty Dollars ($1,350.00), upon the 
following grounds : 
1. The admission of improper evidence. 
2. The exclusion of proper evidence. 
3. The Court's failure to properly direct the jury. 
4. Misdirection of the jury by the Court. 
5. Because the evidence fails to disclose any negligence on 
the part of the defendants. 
6. Because the evidence discloses that the sole proxin1ate 
cause of the injury to the plaintiff was the negligence of the 
driver of the car in which the plaintiff· was riding. 
7. Because the verdict is contrurv to the law and evidence. 
8. Because the verdict is excessive. 
page 21 ~ For the foregoing reasons the undersigned At-
torneys for said defendants move the Court to set 
aside said verdict and to enter final judg1nent in favor of said 
defendants, and should this 1notion be refused to set aside 
the verdict and grant to said defendants a new trial. 
Dated this the 13th day of December, 1937. 
W. R~ BLACK, 
B. DR.lTMl\tfOND AYRES, 
Attys. p. d. 
And on this same day, to-wit: 
Virginia: 
Circuit Court of the County of Accomack, on Tuesday, the 
14th day of' December, in the year of our Lord, Nineteen Hnn-
d red and Thirty -seven. 
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Marguerite Hutchinson, Pltff., 
- against 
Ralph H. Carroll and H . .:Niarion :M:alone, individually and 
trading as CaJ-roll & 1\{alone, Defts. _ 
1\!IOTION ~OR tTUDGl\fENT. 
This day came again the parties bv their attorneys. There-
upon, said defendants, by their attorneys, moved the Court 
to set aside the verdict of the Jury, rendered against said de-
fendants on the 8th day of December, last, and enter final 
judgment in favor of said defendants and should this motion 
be refused to set aside said verdict and g-rant said defend-
ants a new trial in· this cause on the grounds this day filed in 
'vriting, which motion being thereupon fully argued the same 
is overruled, to which ruling of the Court said defendants, 
by their said attorneys, excepted. Th~refore, it is 
page 22 ~ considered by the Court that the plaintiff recover 
against the defendants Thirteen Hundred and 
Fifty Dollars ($1,350.00), the damages by the Jurors in. their 
ve1~dict assessed, with interest thereon from the 8th day of 
December, 1937, till paid, and her costs by her about her 
notice in this behalf expended. And said defendants in mercy, 
&c. And the said defendants, by their attorneys, stating 
that they think theinselves aggrieved by the entering of the 
judgment aforesaid and are desirous of applying to the Su-
preme Court of Appeals of this State for a writ of error and 
supersedeas to the said judgment, it is ordered that the exe-
cution of the said judgment be suspended for a period of 
sixty days from the rising- of this Court for such purpose, 
provided that the said defendants, or someone for them, shall 
enter into bond before this Court, or the Clerk thereof in his 
office, in the penalty of Two Hundred and Fifty Dollars 
($250.00), ,vith surety deemed sufficient by this Court, or its 
Clerk, made payable to the Cotnmonwealth of Virginia, and 
conditioned according to law. 




In the Clerk's Office of the Circuit Court for the County 
of Accomack, in the ·vacation of the said Court, on the 29th 
day of January, A. D. 1938. · 
The following order under the hand of Hon. Jno. E. Not-
tingham, Judge of the 31st Judicial Circuit, was this day re-
'I 
4.~· Supreme Court of Appeals of Virginia 
ceived in said Clerk's Office and pursuant to the order of 
the said Judge and the statute in such cases made and pro-
vided, entered as a Vacation order as follows, to-wit: 
page 23 ~ ''Virginia : 
In the Circuit Court for the Countv of Accomack. 
In Vacation. .. 
Marguerite Hutchinson, Plaint~ff, 
v. 
Ralph H. Carroll and H. Marion Malone, individually and 
trading as Carroll & 1\falone, Defendants. 
On this 28 day of January, 1938, the same being less than 
sixty days from the date on which final judgment was entered 
in this cause, came the plaintiff by her counsel and the de-
fendants by their counsel ; and thereupon the defendants by 
counsel,. after ·due notice in writing· to the plaintiff, as pro-
vided by law, tendered to the Judge of the Court a steno-
graphic report of the testimony and other incidents of the 
trial herein for authentication or verification, which were re-
ceived, signed and sealed by the Court and ordered to be 
made of the Record. .And leave is granted to any party to 
use the original Exhibits offered and introduced in this cause, 
which Exhibits bear the initials of the Judge of this Court, 
before the Supreme Court of Appeals of this State without bar 
ing copied. 
To John D. Grant, Jr., C. G.: 
Enter the within vacation order. 
Date: Jany. 28,/38.'' 
page 24. ~ Virginia : 
, JNO. E. NOTTINGHAM, 
Judge of the 31st J tidicial Circuit. 
In the Circuit Court for the County of Accomack. 
Marguerite Hutchinson 
v. 
Ralph H. Carroll and H. ~{arion Malone, individually and 
trading as .Carroll and Malone. 
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RECORD. 
Stemographie rep>ort of testi:mony and other' incidents hi 
the case o4f'l\fa~guerite·. ~l!ltchin~&n v .. Carr~H _&· Ma~0ne? tak~n 
befo:re Ho·El(i)l]fab:I:e John E. Nottrngham, and Jlnry, rn tne C:t:t..-
cnit C"rt of Aceomack County, Virginia,. 011: Deeember 7th 
and ~m~beT Sth, and Deeember' 14, :1!9®7. 
P:r;es:ent :· G. Walter :Mapp aU!lcl vVilTiam' King Ma:pp,, a'11.d 
Savory Amato, Attorneys for the Plaintiff, and B. Drummond 
Ayres and H. Ross Black, Jr., Attorneys for the Defendants . 
. ~fr. Ayres :: If Y o~r Hono.r pl~a~e, st~ill appearin~ s_pe-
Cllaililfy.r 've c!Jies11re tQl <!J;b.jJeet ta• tlte tFH~1 af tbe eas~· alt thi's~ ft'1tme 
Oiffi tli:e~ g:rmmum:d~ sta~fiea: in C!)u:r· mX>ti!<:)li t<:>- qu'&sn the~ p'l!c'>'e'ess·. 
this morning, and we also object to the trial at thi:s- ~iim~· iin 
order that we might make proper application to the Supreme 
C'eur1i of Appea!lls of' Virgmia to' ha'\'T'e ilhe· question.• passed on 
be:f O;JU~'· the· ease! iis: ~:uiied. 
Tla:e <C<MlllJ!t :: A111:y al}j~eti(.f)tf'ff,. 
page 25 ~ ~Ir. Mapp: Yes, sir. As to.the first, I don't know-
that ill:ey eau· appeal~ speeially a:n:d ask for a con~ 
tinuance. 
The Court: What do you ask for~ . 
Mr. Ayres: I I am not asking for· al conltiinu'a'tlce~ r am 
merely GlJjectin~~· t& ifue' trial ta1king pface· at this· time~ 
M!u. J\~app :. Tf' tllial1f isn't the same·· thing. .As· fo· the ~c­
ond, I don't see how they would present that just offhand! in 
tlie~ Sup1~eme· C0Gul~t uu11il we· had; gotten· ftn·ar judgment. We 
may not get a judgment. If so it would be .a useless· tliinj?;: 
Suppose they would take it up on these Iffo~ions and it was 
susfuined and. came· back and we· wonidi then• go• to rxiaiJ. and! 
would get a verdict and then go to the Supl'eme Court. It 
would just mean trying it indefinitely. .Eut1.in Chan~ery·mat­
ters; untill ther-e is~ some· 1inrol demme on~ tlie· meri~ of ffre· ques-
tioru you ean:'b·. 11alh~· np thtJ qu-es-t1t>I1· o£ pt•oeedu¥e. 
, J\.Ir. Amato: I would like for you to address; yoursel:f as· 
to what the procedure would be. I think the procedure· would 
be as in a common llv\w action~. 
1\11!1~ •. Ay:re&: lJ tliinlt it woultl~ come Uil·· on writ' of prbhi6i-
tion. 
The Court.: lf you) wantl to• g<fa f-o.' tftrl.all I! thin!f· yt>u• are en-
titled to trial. ®kll' tlie J1ur)_t;. . 
~fr. Ayre~.::~ Yr"ou11· F.f'<1nor.· wHr allow· ns: fu• except to tlie 
ruling of the Court? 
The Court: Yes, sir. How muali• is: ihvo1ved"11 
Mr. Ayres: $2,000. '" c would like for the recot•d: to· show 
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we were ruled into trial of the case and 'vithout waiving our 
former objections we are filing· a Den1urrer and Plea of the 
general issue, and a Notice of Defense of and plea of Con-
. tributory Negligence. The Demurrer raises the 
page 26 ~ same question that was argued this morning. 
The Court: Overrule the Demurrer. 
Mr. Ayres : We note an exception to the ruling of the 
Court. 
Note: Jury sworn. 
Note: Opening Statements were then made by 1vir. Amato 
on behalf of the Plaintiff, and 1\fr. Black on behalf of the 
Defendants. 
· Note : The following evidence in behalf of the Plaintiff 
and the Defendants, respectively, as hereinafter denoted, is 
all the evidence that was introduced on the trial of the cause: 
WINIFRED HUTCHINSON, 
being first duly sworn, testified as follows : 
Examined by lVIr. Amato: 
Q. "\Vill you please state your name and your address? 
A. Winifred 1-Iutchinson, 308 W. 94th Street, New York 
City. 
Q. You are the sister of ~Iiss l\iarguerite Hutchinson, are 
you not? 
A. Yes. 
page 27 ~ Q. \Vhere did you live. prior to living· in New 
York? 
A. Norfolk, Virginia. 
Q. ·Now, l\fiss Winifred, were you riding in an automobile 
on August 10, ·1936, which automobile was struck by a truck 
of Carrol & Malone?· 
A. Yes. 
Q. Who was in the car along with you¥ 
A. The driver,. Gladys Hutchinson, and my other sister, 
l\farguerite Hutchinson. 
Q. Where were you sitting in the car? 
A. ·On the rig·ht-hand side, on the outside. 
Q. And how was Marguerite Hutchinson sitting? 
A. In the n1iddle. 
Q. And who was drivingY 
A. Gladys. 
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Q. Who l1ad charge of the car? 
A. Gladys, the driver. 
Q. Did you drive it at all 1 
A. No. 
Q. Did ~fargnerite drive at all f 
A. No. 
Q. Now where were you coming from and where going to? 
A. Coming from New York City to Norfolk. 
Q. What time had you left New York ·City, approximately? 
A. We left about nine in the morning. 
Q. Had you made many stops on the road? 
page 28 ~ A. We stopped once for lunch. 
Q. Now what time did the accident happen? 
A. At quarter of eight that evening. 
Q. And do you know exactly where the accident occurred? 
A. North of I{ellcr. I noticed the distance coming· up and 
it was maybe four or five miles north of l{eller. 
J\!Ir. ~:lapp: Four or five n1Bes north of I{eller 1 
.A. I think so. 
Q. It happened at nighttime? 
A. Quarter of eight. 
Q. Are you fan1iliar with this section of the country? J 
mean so far as the particular towns and road is concerned? 
A. Well, I kno·w just about where the towns are. 
Q. Well now wet·e you folks in a hurry to catch the ferry 
at Cape Charles? 
A. Well, we were going to make the ·nine o'clock ferry to 
Norfolk and we felt we had about twenty-five miles to cover 
and we had over an hour to do it in. We were not in any 
hurry. 
Q. Now in what direction was the Carrol & 1.\Ialone truck 
proceeding? · 
A. He was going north. . 
Q. And you 'vere, as you say, going· toward Cape Charles? 
A. Yes. 
Q. What attracted your attention, Miss Winifred, at first 
to the truck which you say was coining in a nortllerly direc-
tion~ 
A. Well, the size of it for one thing. It seemed very large, 
and it had a number of lights. It was literally cov-
page 29 ~ ered in lights, red and gTeen and white. 
Q. Can you give the jury any idea how far 
away the truck was when you iirst noticed those lights? 
52:-. · S\l)»'Qm~ (iQlU'i of Appeals of Virginia 
Wmifr0d Hut~hins® .. 
A. About in city blocks I wOJutcll. say p1roba1Dly two. or two 
and a half city blocks. 
Q. What do you regard as a city block in. point: oft feet Y 
Give us your idea as to how long you regard a city blook .. 
A. About two hundred f·cae.t. 
Q. Well now what did the driver of your car do the-n when 
ye~ ~w this,: t~··litck C.QOOE:g i:u u. gp,posite. diree-ti0n t 
A. Well, sh~ w;·a_s ~a ~r :rrjjght ~.nd as we: were dr1v.ii:ang aloaa.g 
s.lae- Ja:'ijg'g~ ~~ ri-g1:Jtt .. ha:nd sid0. of' the: road ggmg ~wn and 
in going so near tl1e sW:l~! ~f th.e! 1r0:a.dl w.e- :fi_elt th.e- sudde:m dtG>;p, 
whi0l111 m:~:a~t. w:ft~ w.-<afe: Ol'lJ t:\1. ao:ftt. sh0ukh~r ,. and n-ot being ac-
quainted with the ~<0a.td elil.Oug)il. tQ know· whethel:' theue was a 
ditch th~r~. S..~e. t11ied 1:.Q. g.~t ha.01£ ojffi tha:1l shQsulder on the 
hard surface, and in do_iltgJ s01 s~ ha.d: ta turn hairrilJ. 
. Qt.. W~h!t lll<0W.• l~ ~cWfuti0n:_ t@> g~t.bimg· bae.k Oillll the· haJr<ii!. S·l!Ll'-
f~~~ Q~ t~ r.0ad vdt~t: bappea~cli,. w.lllatt did sue. <ili0 t· 
A. The t:wQJ JTi;gh1t7ha;:ud wlu~~)t QOJtb fnoJll.it andt baelt riJght 
wheels were both off the road and to get back on she had to 
turn hard. · 
Q. When she pulled her car hard to the left whru.t: 1iappened 
to the cart . 
A. It brought the front right: wlle~h ~a~k Olli the: noad. and 
the truck was approaching us all the time umd she~ di<ilim't ha~e 
time ito, <m, ~y:~h.ing th.IDl~. T.k~.! only- thing· s.he~ conld; <lo~ was 
s1tQpJ ~ sb~ C:ould: s~~· '\\~e· wer.e Qn. oWl! night. sid.-e.'. 
Q. Did~ Gla-dys; bring nile.' car· to· ru c.om:pfute· stop.¥ 
p11.g~ 30, ~ A,. CQmplet~· s-to.p~ 
Q. Are you positive when she did} dn) that. 'v.hetheu 
o~·nQ~ i~ WU.S:Q~J you~·sid~· o:r·th'(3:tuue.k·'s· side of the road'? 
~ ... lt w~, Qnl QU.lll· si®· Qf: the, l:Qad,. definiteLy eu1· side· on· the, 
ce_nt~r· of:~ l'Qad.. . 
Q. Was there roont on the road for the truck to have. prm·· 
c~ed~.d on. iP: &atfieUy;· without. st.nikin-g.: you~· crun1~ · 
A. \¥ell as I saw it it seemed he had the righf-hll1J.l.d! side· 
· of his road. If he should continua, on. his rightiJland side 
he c_ouJ.dl pa.~ lis· e.aaily. ~ 
Q. Did he make any movement to the left or rigWt/~ 
~- HJt aee;111~d· to b~, coming• l!igh:tt dow.rt the) c-enter:. Hte 
didn'!'u tui'Di ·e.ithe~r one w.a~- o.r tJltl' other.: · 
Q. ~That time elapsed from the time you brought your car~ 
toJ a.~ a~mnl~t~ stQp; and ti1is to.·unk stmuck: your· car.i 
.A:., Ql~,. itt wa.a, ~u13t &t matte.!:' Qfi: sac.onds;. Slie:· didn't have 
time to do au~Ibgs. · 
Ql N.pw.; Was ~ini£110d, using·· 'bhis; possibly as your road 
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actly how the two vehicles came tog·ether and how they ended 
up. 
A. I will use this as the center. As we saw the truck he 
seemed to be pretty much in the center. We were coming-
this is coming south,-and then the truck was coming along 
and we then came off into the soft shoulder of the road and 
both wheels were off, and \vhen we left that she turned this·. 
way and we were. at that angle and he was proceeding along. 
Q. What part of the truck struck what part of 
page 31 } the cart 
A. The right front wheel. 
Q. And how did the two vel1icles come together and end 
upY 
A. The truck came along and struck us here and turned 
us completely around, and at the end of the accident we were 
both going 111 the same direction and on our side of the 
road. 
Q. That is the way the two vehicles ended up? 
A. Well, we were just on our edge here ·and the truck here, 
and we were both going in the same direction. . 
Q. You say that Gladys brought the car to a complete stop. 
When you noticed that the collision was imminent was there 
any time or opportunity for Gladys to have done anything to 
avoid an accident? 
.A.. No, because it was just a matter of seconds then. When 
she stopped there was nothing she could do further. 
Q. I believe you were rendered unconscious after the acci-
dent? Is that true? 
A. Yes. 
Q. Where were you girls taken, to what hospital were you 
takenY 
.A.. To the-
Q. Do you know the name of the hospital? 
.A.. No. 
Q. Was it the hospital here? 
A. It is the hospital here. 
Q. How long did you stay there T 
A. We stayed there until about one or two o'clock the fol-
lowing· day. · 
Q. Now was ~Iiss Marg·uerite Hut~hinson able to walk from 
the lwspital to the car when you all were g~tting 
page 32 } ready to go back to the hospitalP 
A. I don't know. I don't remember anything 
that happened after. · 
Q. Now when Miss ~farguerite Hut~hinson was brought 
,· 
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home can you give us some idea of her condition at that time? 
A. "\V ell, she complained a great deal of her back. 
Q. How long did she ren1ain in bed, to the best of your 
knowledg·e 1 
A. She remained in bed for three weeks. 
Q. And was she able so far as you know to eat any solid 
foods? 
A. No, she co:nldn 't open her jaw. The doctor was afraid 
there ·was a fracture there. She only ate liquids. She drank 
through a straw, and she had to be moved. Her back both-
ered her and her legs bothered her. Every· move she made 
in the bed she had to be lifted up because there wasn't enough 
strength in her own .back. 
Q. 1\Iiss "\Vinifred, prior to the accident 'vere you three 
g·irls engaged in conversation? · 
A. Well, !.don't know. I suppose we must have talked. 
Q. Were you all paying· attention to the road? 
A. Yes, because I saw the truck. 
~Ir. An1ato: All right, answer ~Ir. Ayres. 
CROSS EXA~1INATION. 
By J\iir. Ayres: 
Q. Miss Hutchinson, were you living in New York at that 
time, or have you moved there since the accident? 
A. I was living there. I was on my vacation at that time. 
Q. Where did you stop for lunch that day Y 
A. I don't know. Son1e little roadside stand. 
Q. About what time did you stop for lunch f 
p~ge 33 ~ A. Well, possibly one o'clock. Between one and 
·' one-thirtv . 
. Q. Do you know "'what State you were in at that time? 
A. No, I do not. 
Q. Don't recall Y 
A. I don't even remember the exact stop we stopped. I 
don't know what State it was. 
Q. The other two ladies with you I believe you said were 
your sisters f 
A. Yes. . 
Q. And you were driving· in the car belonging to your 
father? 
A. I wasn't driving. My other sister 'vas. 
Q. The three of you were riding in the carY 
A. Yes. 
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Q. Where had you been on this trip¥ , 
A. Well, we had been to New York City. They came up for 
me to drive me back to· Norfolk, because I was going to spend 
my vacation in Norfolk. 
Q. They had been up and paid you a ;risit prior to your re-
turn? 
A. Yes. 
Q. That is your two sisters, ~fiss Gladys and :Miss Margue-
rite? 
A. Yes. 
Q. Came to New York in your father's car and you three 
returned tog-ether ? · 
A. Yes. 
Q. Their trip to New York 'vas I take it a pleasure trip? 
A. Yes. · 
page 34 r 
A. Yes. 
Q. And for the purpose of bringing you home? 
A. Yes. 
Q. This was in August f 
Q. "\Vas it dark when the accident happened¥ 
A. Yes, lights on the car. 
Q. The hour I believe you said was 7 :45~ 
A. Yes. · 
Q. Do you recall what kind of a night it was? 
A. It was a very nice clear day, rather hot. It was a clear 
night. 
Q. Clear night! 
A. Yes. 
Q. How fast would you estimate your car was going prior 
to the-or I will say at the time you saw the truck approach-
ingf 
A. Well, I don't know. I know we weren't in any hurry. 
I could not say, maybe thirty or thirty-five. We weren't go-
ing fast. 
Q. Do you have any idea how fast you were going? 
A. I would say that would be approximately the speed. 
Q. Now you saw this car coming, I understand, which ap-
peared to you to be in the center of the highway¥ ' 
A. Yes. 
Q. And you saw it for at least two city blocks you 'vonld 
sayf 
A. Yes. 
Q. Was it well in the center of the highway, or about the 
center of the highway, or what Y 
A. It seemed to me my first impression, due to its size, 
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seemed to be all over the highway. It just seemed 
page 35'r like a great big thing coming toward us. That is 
all. 
Q. Any comment· made on that in your car between you 
and Y9Jtr sisters Y 
A. No. It didn't frig-hten us or anything like that. 
Q. Did your sister pull over immediately on seeing the 
truck approaching? 
A . .She didn't pull over at all. We were riding on our right 
. side and seeing this coming· she thought she would give it all 
the room she could and in doing so she dropped off the hard 
surface on to the 'shoulder. 
Q. She was driving at you would estin1ate thirty or thirty-
five miles an hour when she dropped off the hard surface on 
to the shoulder 1 
A. Yes. 
Q. You don't recall anything that happened after the ac-
cident for sometime as I understand¥ You were rendered 
unconscious? 
A. Yes. 
Q. I-Iow far would you say the car travelled after it dropped 
off the shoulder before your sister pulled it back up in the 
hig·hwayY 
A. Well, when she felt she was off the highway naturally 
the first thing I suppose was to get back on the pavement. 
Maybe twenty-five feet. 
Q. About the length of tin1e it ,vould take her to realize it 
and pull back Y 
A. Yes, about. twenty-five feet possibly. 
Q. She didn't continue off the concrete any distance Y 
A. No. 
page 36 r Q. Were you still unconscious when they carried 
you to the hospital Y 
.A. Yes, I was unconscious, until the next morning. 
Q. Did the car slow up any when it dropped off the high-
way1 
A. No,--lJossibly some. I d?n 't know. I couldn't see. 
Q. Would you make any estimate whether you slowed up 
any at all in driving off the highway? 
A·. I don't know. 
Q. You don't know? 
A. No. 
Q. But when you pulled back on your ·car, I believe you 
testified, came across almost at right angles to the highway? 
A. Yes. 
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Q. And stopped on your side of the road? 
A. Yes. 
Q. Did you get both wheels off or just one wheel off¥ 
.A. You mean both right wheels 1 
Q. I should say did all four wheels go off the concrete, or 
just the right wheels' ' 
A. The right 'vheels. . 
Q. The left wheels-
A. Remained on the concrete. 
Mr. Ayres : · Thank you . 
.And furt~er this deponent saith not. 
page 37 ~ GLADYS HUTCHINSON, 
being first duly sworn, testified as follows: 
Q. Your name is Gladys IIutchinson Y 
A. Yes, sir. 
Q. Where do you live, Miss Gladys 1 
A. Norfolk, Virginia. 
Q. You have lived in Norfolk all your life? 
A. Yes, sir. No, I haven't lived 'there all my life. For the 
last fifteen years. 
Q. The young lady who preceded you is your sister? 
A. Yes, sir. 
Q. It has been in evidence that in August of 1936 you went 
to New York for your sister. Is that right1 
A. Yes, sir. · · 
Q. Driving your father's carY 
A. That is right. 
Q. What kind of car is that 1 
.A. It was a Dodge Sedan 1936. 
Q. Have you a license to drive? 
.A. Yes, sir. 
Q. How long have you been drivingf 
A. About five years. .. 
Q. Don't answCI~ this until they object. During· that time 
ha.ve you ever had an automobile accidentT 
]\fr. Ayres: "\IV e don't mind. 
A. No, sir. 
~ Q. ·You had driven this Dodge Sedan from Nor-
page 38 ~ folk to New York. What day did you go up 1 · 
A. I think it was the thirtieth of July. 
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Q. Spending a little while with your sister up there. She 
is employed in New York? 
A. Yes, sir. 
Q. And then on the lOth she was returning with you and 
your sister, Miss 1\farguerite? 
A. That is right. 
Q. Who is bringing the suit¥ 
A. Yes. 
Q. What time did you leave New York f 
A. About nine in the morning. 
Q. Had you h~d any trouble coming down of any kind Y 
· A. No, sir, none at all. 
Q. Your sister has testified you stopped for lunch. 
A. Yes. · 
Q. J\tlr. Ayres asked her where. Do you know where you 
stopped¥ 
A. ;No, I do not. It was just some little roadside place 
we stopped to get a bite to eat. 
Q. That is unimportant. It is in evidence here you were 
in collision with a truck belonging to ~Ir. Malone. Do you 
kno'v where this collision took place, near what village? 
A. ·I couldn't tell you the village. It was just north of 
Keller. We hadn't come into I{eller yet. 
Q. You had ridden through this country before but were 
not familiar with the places along the roadside except as the 
names appeared on the signs. 
page 39 ~ 1\{r. Ayres: I am going to object to counsel lead-
ing· the witness. So far it isn't important, but I 
am afraid he might lead her into something that is, 
Q. ~Iiss Gladys, tell the Jury now and the Court what hap-
pened from the time you first sighted this truck, which turned 
out to be the truck of Carrol · & Malone, until after the acci-
dent. You were the one at the wheel? 
A. Yes. 
Q. You had driven the whole way? 
A. Yes, sir. , 
Q. Neither :Miss Gladys nor Miss Marguerite had driven 
any part of the way? 
A. No, sir. 
Mr. Ayres: I submit he has fallen in the same error. 
The Court : He is getting wor~e, isn't he f 
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Q. Yon tell the .Jury and Court what happened from the 
time you saw the truek until after the accident. 
A. It was about quarter to eight in the evening and it was 
quite clark. We were going south .. We had an hour and fif-
teen minutes to make twenty-five miles. So I noticed I would 
say about two and a half or three blocks ahead of me this 
enormous object. I couldn't make out what it was. It seemed 
to be in the middle of· the road and was well covered with 
lights. In order to give it plenty of room I kept over on my 
side of the road and in doing so I fell off th~ concrete. It 
was a slight drop there. Not. being familiar with the road 
and not knowing just 'vhat there mig·ht be on the side I tried 
to recover the road, which I did. I turned back on the road 
and in doing so I came to a complete stop. 
page 40 ~ Q. After coming to a complete stop what hap-
pened? 
A. Well, I stopped beeause,-well there was plenty of room . 
. I expected the truck to leave the center of the road and go 
on its o'vn side and it had plenty of room to go on, but didn't 
do it, and continued down the center of the road without 
changing its course at all and it was just a matter of a few 
seconds. 
Q. What part of your car was hit by the truck Y 
A. The right front wheel and the hood. 
Q. When your car was brought to a full stop after you came 
back off the shoulder was that to the right and west as you 
were going· south of the middle of the road or across the 
middle, or where Y 
A. Well right and west. All I 1mow is that it was well on 
my own· side of the road. The truck had ample room · to 
pass. 
Q. Did your car ever get across the middle of the road on 
the truck's side of the road as that was going north 1 
A. No, sir. 
Q. Will you show the Court,-assuming this is the high-
way. We will call this Cape Charles. · · 
A. That is going south Y 
Q. Yes, Cape Charles, going south, and this is north. We 
will call this Accomac here. That is your lane and that is 
the truck's lane . 
.A. a'his truck is going north. I was going south, and as 
I remember him he was well in the center of the road and 
covered in lights and a very enormous object. This is so out 
of proportion to the cars. 
., 
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Q. Let's change that to this piece of paper, which 
page 41 ~ will n1ake the proportion better. · 
A. I was going along here. going into Cape 
Charles and I saw this big object in the center of the road, so 
in an event to pull over to keep on my own side and give him 
as much room as possible 1ny two right wheels, front and rear, 
went off the pavement. Not knowing whether there 'vas a 
ditch or what here I tried to recover and came back at about 
that ang·le and cante to a complete stop. 
Q. Show what part of your car was hit by the truck. 
A. All right. · Then I fully expected the truck to go on 
his side of the road, because he had an1ple room, but he didn't 
do it and continued down the center of the road and struck 
us and turned us in that fashion. 
Q. Was the car fast to the truck when it came to a stop1 
A. Yes, sir, it was. 
Q. The two had fastened in together~ 
A. Yes, sir. 
Q. \V ere you rendered unconscious Y 
A. No, sir, not totally. 
Note: l\{r. Leonard Taylor, one of the tTurors asked: "May 
I ask one question right there. Vi as any part of the car off 
the road when the two came in contact, the State road'" 
A. l\tiy front wheels were on the concrete. 
Mr. Taylor: I 1nean when they both come together· was 
your car on the dirt, any part of itY 
A. Yes, I would say both rear wheels were still on the 
dirt. 
1\tfr. Taylor: That is all I wanted to know. 
page 42 ~ Q. You say you weren't rendered unconscious? 
A. No. 
Q. What happened then T W ~re you able to get out of the 
car yourself? 
A. I got out, and when I got out I stepped out on the dirt 
shoulder on mv side of the road and "rl1en I did I looked in 
at 1\farguerite.~ She was in the center and her face 'vas all 
covered in blood and I tried to get her out. She couldn't 
move herself and someone came and lifted her out and took 
her to the doctor for first aid treatment. 
-~------.-, -~,·· 
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Q. Do you know what doctor she was taken toY 
A. It was Doctor Rooker White. · 
Q. From his office where was she taken 1 
A. To the Nassawadox Hospital. 
Q. At Nassawadox, Virginia Y 
A. Yes. 
Q. How long did she remain there 7 
A. Until about one or two o'clock the next day. 
·Q. Your father caine over· after you? 
A. Yes. 
Q. Was Miss Marguerite able to walk when she was taken 
to ~r. White's office and also to the hospital? 
A. Why, no, she was carried from the car to the doctor's 
.and then the next time I saw her it was at the hospital and 
she was being carried into the hospital. She wasn't able to 
walk at all. 
Q. When she was taken from the hospital by your father 
when he came over was she able to walk then, or did she have 
to be carried.? 
A. She was carried out of her room and put in 
page 43 r a wheel chair and taken in the elevator and lifted 
in the car. 
Q. Then after she got home how long was it before she was 
able to walk Y 
A. Well, you mean before she was able to get np, walk at 
allf 
Q. Walk by herself. 
A. About three or four weeks. 
Q. Something· has been said about the charact{'r of the 
shoes as a result of her injuries she has to 'vear now. You 
live at home with ~Iiss 1\farguerite. Do you know about 
that? 
A. Yes, sir. 
Q. State what kind of shoes she has to wear now. 
A. Well, about six weeks after the accident she went baclt 
to work and was back at work about a month when she found 
she wasn't able to do her work. 
Q. What is her work? 
A. She is a branch office manager of one of the main · 
branches we have for the Western Union ·TelegTaph ·Com-
pany, ·so the Western Union had to give her a couple of mes-
sengers to do her walking so she could sit still at her desk. 
That still didn't help her much until she went to the foot 
doctor. 
Q. Can yon give his name? 
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A. Dr. Lloyd, Allen Lloyd. 
Q. And he prescribed these certain shoes 1 
A. These_ certain shoes that were quite expensive and said 
she would have to wear them for an indefinite length of time. 
Q. And she is still wearing them 1 
A. She is still wearing them. 
Q. With reference to her nervous condition, has 
page 44 ~ there been any evidence of any injury in that re-
. spect? 
· A. Yes, sir. Well she takes no pleasure in taking a trip 
any place. It has just seemed to knock all the run out of it. 
It has worked up a fear, and I know a couple of weeks ago we 
went to a football g·ame in Durhan1, North Carolina, and she 
could not get a bit of pleasure out of the trip just to go down 
and back. 
Q. After the accident did n1any people gather at that point 
on the highway i . 
A. There was quite a fe"r people as well as I remember, but 
we were taken to another doctor. 
Q. Did any cars pass there, and if so on which side. 
A. One passed. None were able to pass for quite a while 
afterwards. 
Q. None were able to pass' 
A. No. 
Q. When they did which side did they pass on T 
A. Well, the car that took us to the doctor was over on 
the shoulder on the truck side of the road. It went through 
on that side. 
Q. It went through on the truck side of the road? 
A. Yes, sir. 
Q. That is the East Side? 
A. Yes, sir. 
Mr.l\{app: You gentlemen ta~e the witness~ 
CROSS EXAMINATION. 
page 45 ~ By Mr. Ayres : 
! .· 
Q. What portion of your car was struck, Miss 
Gladys? 
A. You mean what partY 
Q. Yes. 
A. Well, the front 'vheel and fender and hood_ 
Q. On the right-hand side? 
A. On the right-hand side. 
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Q. The side opposite from you~ 
A. That is right. ' 
Q. That probably accounts for your sister being hurt worse 
than you. She ·was on the side next to the collision 7 
A. That is right. 
1\Ir. Mapp: I understoocll\{arguerite was in the middle. 
~Ir. Ayres : I had in mind both of them. 
Q. The car was struck as I understand on the right front 
wheel and right fender 1 
A. Yes, rig·ht about through here I 'vould say. 
Q'. As far back as the door? 
A. Not quite. 
Q. The front part of the car wasn't struck. It was all on 
the right side of it 7 
A. Yes, the right side of it. 
Q. Then your car was necessarily in a position approxi-
mately at right ang-les to the highway at the time it was hit 
by the truck? 
A. It was approxin1ately li1\:e that. 
Q. A slight angle, making a slight angle with the road Y 
A. Yes. · 
Q. Instead of a slight ang·le with the road, a 
page 46 ~ slight angle from the right angle I should have 
said. 
~Ir. 1\;lapp: I wouldn't call that such a slig·ht angle. 
Mr. Ayres: Are you tlp·ough examining the witness? 
Mr. Mapp: But I don't 'vant you to put language in the 
witness' mouth she hasn't used. · 
1\{r. Ayres: You can make any objection you want to. 
The Court : Go ahead. 
Q. What day did yon say you went to New York? 
A. Well I think to be. exact it was the 28th or 30th of July. 
Q. "What 'vas your purpose in going to New York? 
A. I was going· up on a visit. ~Iarguerite l1ad a week off 
and I was going up with her and we were going to bring 
Winifred back with us for a week or ten days. She was on 
her vacation. 
Q. 1\iiss Winifred ·was on her vacation at that time? 
A. Her vacation started the day we brought her down. 
Q. So you and ~fiss ::M~arg-uerite went up al5out a week 
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ahead on a :r;>leasure trip to visit your sister before her vaca-
tion started Y , 
A. That is right. 
Q. How fast would you say you were driving at the time 
you first saw this truck coming i 
A. Well, I had no object in going fast, for l' had an hour 
and 1]fteen minutes to go twenty-five miles. I would say 
about thirty possibly. 
Q~ You would estimate about thirty miles an hour~ 
A. Yes. 
Q. And you think you saw the truck approaching for a dis. 
tance of two to two and a half city blocks t 
page 47 ~ A. About that. 
Q. I believe you described it as a large object 
with a great many lights. 
A. I couldn't make out at first what it was, it was so in 
the center of the road and so enormous. 
Q. And you didn't know what it was at the .. time you first 
saw it? 
A. Well, I didn't kno'v exactly, no. 
Q. What did you think it wast 
A. Well after I. got near it I naturally gave it as much 
room as I could. ·That is how my front and rear wheels hap-
pened to drop off the pavement. 
Q. You saw this large object in the middle of the highway? 
A. It appeared to be. 
Q. With a great many lights? 
A. Yes. 
Q. Looked like you would have to get around it some way? 
.A. I wanted to give it as much room as possible. 
Q. Did' you think it was a vehicle, or house, or whatt 
A. I imagined it was a vehicle. It was on the road. 
Q. Did it have any headlights on it? 
A. Yes, sir, too very bright headlights. 
Q. .A.nd they were shining up the road towards you f 
A. Yes. sir. · 
Q. How long did you continue driving down the concrete 
portion of the highway after your atte~tion was first at-
\ tracted to this object? How far instead of how long. 
page 48 ~ A. When I saw it and was approaching it I went 
off the concrr.te to giv~ it plenty of room and I 
went I guess maybe fifteen feet, and when I came in and came 
to a complete stop. · 
Q. I believe you testified before a bout three car lengths, 
or something. like that. · . 
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A. About that. 
Q. You couldn't give us the exact .distance I am sute. 
A. Not exactly. . 
Q. \Do you recall whete you and yotir sisters stopped for 
lllilch that. <lay 7 . 
A. No, I don ;t know. It was just some little place ot1 the 
road. 
_ Q. As soon as you~· car dropped; right wheels' dropped off 
I pres1u~e you immediately attempted to pull back on tbe high..: 
way, didn't you Y · 
I A. As you said, I went aboiit three car lengths and then. 
turned back on the road, not .kncrwirig what was in front of 
mP.. rp_bAr~ _might hav~ been a cutve in th~ toad or a ditch. 
Q. You did estimate your speed at about thirty when your 
. ear dropped o:(f the highway: 
A. Mote or less. 
Q~ When yQu !lttempted to pull baek on the highway did 
you apply your brakes~ 
. A: W eU .~atutally when I fell off the concrete I lost speed; 
decreased the sp~ed4 and then when I tnrned on I cama to a 
comple~e stop. _ 
Q. Where did you apply yonr prakes, after you turned f1ff 
. or just as yon wer~ turning bael~ on, or at what point did yOii 
. . apply them f · 
page 49 ~ _. A. I was going along here about thitty an~ when 
I fell off I naturally decreased my speed and when 
I got back on the conerete I came to a complete ·stop. 
Q. I was asking you if you recall at what time did yoti apply 
your brakes, when you attempted to pull back on the concrete 
portion of the toad or at tbe time you dropped a.ff, or at what 
point? 
A. I would say when I had regained the toad. 
, Q. Then your car lost speed from the time tha:t you dropp·ed 
o:ff of the highway and the best. you can fu it when you at-
tempted to pull back on the toad yori applied yonr brakes and 
brought your car to a full stop 7 
A. When I dropped off the highway I naturally more or 
less applied the brakes·. . 
Q. Do you know wliether you did o-r didn't 1 
A. ~ _ irn:a~~ I did. I ean 't say definitely. 
Q. Did the left wlu~els of your cal\. either front ot· back, 
ever g·et off of the concrete portion of the 'highway prior to 
the time of the accident? 
A. Well, when I feU off the concrete and recovered that 
way my rear wheels werP. off. The left rear wheel? 
66 Supreme Court of . Appeals of Virginia 
Gladys Hutchinson. 
Q. The left rear whr.el was off at the time you came to a 
standstill f 
A. The left front wheel never did leave the concrete. 
Q. Now, l\iiss Gladys, this accident I take it happened 
rather quickly at a time when there was right much confu-
sion? 
A.. Yes. 
Q. That is correct. I say it happened rather 
page 50~ quickly at a time when there was right much con-
fusion? 
A. When I turned back on the road I expected the truck to 
g·o on its way. An accident 'never occurred to me. 
Q. You didn't have much time to think about anything at 
that time? 
A. I 'vould say he was maybe half a block away when I . 
stopped in this position and I expected him to leave the center 
of the road and g·o over on his side. He had plenty of room 
and plenty of time to do it. 
Q. Your testimony is your car went off the highway travel-
ling at a rate of about thirty miles an hour, according to your 
best estimate, the rig·ht-hand wheels going off the hig·hway, 
and in attempting to get your car back on it came to rest 
almost at rig·ht ang·les to the highway and stopped on your 
portion of the highway at least when the defendant truck was 
approximately half a block away. Is that correct? 
A .. Yes. 
Q. Did you make any effort to back up? 
A. No. 
Q. Did you have time to do that Y 
A. Well, I didn't back up. I felt there might have been a 
ditch in back of me. 
Q. Did you think about doing that? 
A. No, because it never occurred to me he wouldn't leave 
the center of the road and regain his own side and continue 
on his way without interfering· at all. 
Q. Do you know ho'v close your left rear wheel 
page 51 } 'vas to the edg·e of the concrete f _ 
A. Oh, no, I couldn't tell you. 
Q. Do you know how long your car is? 
A. Well, I heard it said a Dodge is sixteen feet long. 
Mr. Ayres : Thank you. 
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RE-DIRECT EXAMINATION. 
By 1\fr. Mapp: . 
Q. One minute, l\Hss Gladys. Did you see who was in the 
truck, did you see the driver of the truck after the accident Y 
A. No, sir. 
Q. You didn't see any of that 7 
A. No, sir. 
J\fr. Mapp: That is all. 
Mr. Ayres: I want to ask one other question. 
Q. You testified about Dr. Lloyd. Is he here todayt 
A. No, he isn't. 
}rt!r. Ayres : That is all, thank you . 
.And further this dep<;>nent saith not. 
MARGUERITE HUTCHINSON, 
being first duly sworn, testified as follows: 
Examined by 1\tir. Amato : 
Q. Will you please state your name and adress? 
A. Marguerite Hutchinson, Norfolk, Virginia. 
Q. 1\fiss 1\farguerite, the two 'vitnesses who have just tes-
tified, are they sisters of yours? 
page 52 } A. They are. 
Q. Were you riding in an automobile, your 
father's automobile, which was operated by Miss Gladys 
Hutchinson on the night of August lOth when it was in col-
lision with the ·Carrol & 1\Ialone tn1ck? 
A. Yes, I was. 
Q. To whom was this car turned over to when you left Nor-
folk? 
A. It 'vas turned over to Gladvs. 
Q. Do you have a license to drive an automobile Y 
A. No. ~ 
Q. Did you pay any part of the expense of the gas and 
ferryage in going from Norfolk to New York? 
A. N·o, I did not. 
Q. Did you pay any part of the gas or expenses of the ca.r 
in coming from New York to Cape Charles? 
A. I did not. 
Q. Did you have any control or supervision over the driv-
ing of the carY · 
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A. No, it was left entirely up to Gladys. .She was the 
driver. . 
Q. Now where were you sitting in the carY 
A. I·was in th~ center. 
Q. And what direction were yon travelling? 
A. We were going South. 
Q. Do you -know a.pproxinuttely where .the accident oc-
curred! 
A. I would say it was just North of l{eller. 
Q~ And what direction was the tt•uck of Carrdl & Malone 
proceeding' 
A.. It "\Vas. going North. 
page 53·~ Q. Now what attracted your attention at first to 
the Carrol & 1\falone truck T 
A.. When I first saw the truck it was large and had numer-
ous and varicolored lights o1i it, and as it approached it 
seemed to be 'veil centered in the center of the highway. 
Q. What did the driver of your ear do upon seeing that 
truck? 
A.. She continn~d along her right""~and side, well over to 
her side, and at this· time dropped off on to the rough shoul-
der. 
Q. Was there a jGlting of the ear when the ear went off the 
' hard surface!' · · . 
A. There_ was a slight decline.- . 
Q. And did your car procee~ along on the soft shoulder T 
A. It proceeded then for about twenty-fure or thirty~five 
feet. 
Q . .And .w·hat happened at that ~ime 1 . . 
.A.. At that time she attempted to get her own side of tb:e 
road. 
Q. And what happened to the car¥ ~ . 
A" .And in doing: so she pulled slightly hard at the wheel 
and just as she was coming on to the road came to an abrupt 
stop. . 
Q. When your car was b:ro~ght to a stop .what was t:he 
position of your car on the highway? Use those toy auto-
mobiles. Show the position of your car o:n the- highway after 
it was broug-ht to a stop. 
A. It was at an angle . 
.. Q. Was t~~ ~,ront end of yol!Fr cal" past an. i•maginary center 
hne of' the h1ghway Y 
A. No, it wasn't. 
Q.- Are you positive it wasn't on the truck's ·side of the 
road'! · 
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A. I am positive. 
page 54~ Q. Was your car, yon say, brought to a com-
plete stop? 
A. Yes. 
Q. And was there room for the truck to have proceeded 
along and to have passed your car in the position in which it 
had stopped 1 
A. If it had born over to its own side of the road there was 
ample room for it to proceed North. 
Q. When yon three saw that, that the truck was going to 
strike your car, did Miss Gladys have the time to have packed 
up ·or driven forward or done anything to av~id the acci-
dent? 
A. No, she didn't have time. 
Q. Now what part of your car was struck! 
A. The front wheel was struck by the truck, the front 
bumper and wheel. 
Q. How did the two vehicles come together, and how end 
npf 
A. In such a fashion as this, and in swinging the car around 
ended ·up in somewhat of that fashion. . 
Q. Do yon remember anything of the accident at allY 
A. Yes, I remember I was taken to a doctor. 
Q. Were yon able to walk to the doctor's office 7 
A. No, I was carried. · 
Q. Were yon able to walk from the doctor's office to the 
hospital Y 
A. Well, it is quite a distance, I was taken in a car. 
Q. I mean when your car was driven to the hospital were 
yon able to get out of it and walk into the hospital Y 
A. They carried me to the lo,ver level and we went up in 
the elevator. 
· · · Q. How long did you stay in the hospital? . 
page 55 r A. From .that night of the accident to the after-
. 'noon of 'the next dav. 
Q. Where 9id you go ~bel?-~ .. . · 
A. Then mv mother and father came over from Norfolk and 
took us back ~home. . 
Q. Were you abl~_t<?\v~ll~ from the car to your home? 
A. No, I was taken o.ut of the car and carried in. 
Q. How long were yon confined to bed after you went 
homeY · · · 
: A. ·Well, I couldn't walk. I stayed in bed for about three 
weeks. 
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Q. Tell the Jury, ,Court and Jury, something of your con- · 
dition while you were home. 
A. Well, in the course of the accident I must have gotten 
a severe blow on my jaw, that I thought was a possible ftac-
ture, and I couldn't open my mouth at all. Also my back 
was hurt. 
Q. What portion of your back? 
A. The lower part, and I also got a severe blow on my 
knee rig·ht here that is still giving me trouble. I think it is 
called-well it is an inside bruise. The membranes and tis-
sues and nerves are torn away and I have been going to the 
doctor ever since. It is very sensitive and g·ives me trouble. 
When I was to go back to work I was needed at the time and 
they asked me to come back and I was given assistants, two 
messengers to do any walking I had to do, and at that time 
my foot 'vas hurting me and I went to Doctor Allen Lloyd, 
and he sent me down to have these shoes made with this built 
up arch, and he told me I would have to wear them for an in-
definite period of time, and not to wear any higher heel than 
these. , 
page 56 ~ Q. Miss J.V[arguerite, lift your foot sideways 
to show the jury. Is that the type shoe you have 
been wearing? 
A. ·Yes. 
Q. Have you worn that since the accident? 
A. Yes, I have had to. 
Q. Does that help your condition at all in being able to. 
walk around? 
A. Well, it gives my leg support, and also helps the arch 
which I hurt. 
Q. Are those shoes awkward 1 
A. They are most unattractive and heavy. 
Q. ~{uch heavier than the shoes vou are accustomed to 
wearing? ., 
A. And then I have to vv-ear an, elastic knee support, which 
I am wearing, and isn't pleasant. 
Q. Are you wearing that at the present timef 
A. Yes, I am. 
Q. Now who do you say you are employed by? 
A. Western Union Telegraph Company. 
Q. And what is your salary there¥ 
A. $70.00 a month. Thev have a monthlv rate. 
Q. And how long were you obliged to remain away from 
your work as a result of this accident? 
A. It was five,-going on six weeks, approximately. 
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Q. Were you paid by your company at any time during the 
time you were home 1 
A. No. 
· · Q. I have here three bills, one of the Saint Vin-· 
page 57 } cent Hospital dated .A.ug·ust 13th. "To Services 
Rendered ~Iandible & Pelvis $20.00. '' Did you 
pay that billY Exhibit 1. 
A. Yes,· I paid it. 
Q. Here is a bill of the N orthampton..:Accomack Memorial 
Hospital for $3.00. Did you pay that7 We also offer this in 
evidence, as Ex. 2. 
A. Yes. . 
. Q; Here is a bill of Drs. Denoon and Carey Henderson, ad-
dressed to R. A. Hutchinson. '' F.or professional services to 
lVIarguerite Hutchinson". Have you paid that bill to your 
father1 Exhibit 3. 
A. Yes. 
Q. There is also a bill in depositions of Dr. C. C. Smith for 
$27.00. Did you pay any part of that bill7 · . 
A. I paid my part of it. 
Q. What was your part of that? 
A. We thought it 'vould be $9.00, of course. 
Q. Did you pay a bill to Dr. White? 
A. Yes, that was first aid. 
Q. Do you know the amount of that billY 
A. I think it 'vas $5.00. 
Q. Miss Marguerite. dicl you sn:ffer from any nervous shock 
as a result of this accident? 
A~ Yes, and I still am. 
Q. Describe your condition. 
A. I can try to describe it, but prior to the accident I wasn't 
afraid to go any place with anyone, but now it is no pleasure 
at all. I am nervous and sea red all the time I am out. 
Q. Was this in1pact when the truck struck your 
}Jage 58 ~ car, was that a terrific. impact, or mild, or what 
not? 
A. It was quite a hard impact, and I saw it and you live a 
thing· like that over and over in your mind. . . 
Mr. Amato: All rig;ht, answer Mr. Ayres. 
CROSS EXAMINATION. 
- By Mr. .Atyres :· 
Q. J\IIiss Marguerite, I understood you to say you were sit-
ting in the middle Y 
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.A. Yes. 
Q. You were not rendered unconscious by the collision f 
A. No. . 
Q. I don't know whether you said you did or did not drive 
a car . 
.A. I know how. I haven't a license. 
Q. Whose car were you all in Y 
.A. My father's. · 
Q. Had he loaned it to you for this trip f 
A- Yes-
Q. You and your sister, ~!iss Gladys, left Norfolk together¥ 
A- Yes, we did-
Q. For the purpose of visiting your sister, Miss Winifred, 
., and bringing her back homeY 
A .. That is right. . 
Q. And your father let you ~11 have the car for this pur-
poseY : 
· .A. Yes. 
Q. Who paid for the gas that went in the carY 
. A. My father. He gave my sister travelling ex-
page 59 ~ penses. 
Q. Y·our father then gave you all the trip. That 
is what it amounts to, isn't itY · 
A. I guess so. 
Q. And let you have his car to take the trip in Y 
.A. Yes. 
Q. He paid all the travelling expenses of the two of you Y 
A. Yes. · 
Q. How far did you see this truck coming that you all 
:finally collided with? 
A. About two blocks awav. 
Q. All of you saw it nbout the same time? 
A. Yes, we were all watching the road. 
Q. Did you comment on it in the carY . 
A. Well, rio. We didn't comment. Not to my knowledge. 
I don't remember · .. 
Q. ·You realized the truck was in the center of ·the IiOad. 
did youY · 
A. Yes. 
Q. Did you ·call your sister's attention to it f 
·A. No, I didn't interfere 'vith her driving·~ · 
Q. How far did you continue after you realized the truck 
was in the center of the highway before your car went off on 
the rig·ht-hand sideY · 
A. How far did she go 1 · 
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Q. Yes. 
A. ;Maybe not quit.-~ half a block and then .borP. over to 
our own side, and then in doiiJg so went off the road. 
Q. What part of your car went off the road 1 
page 60 ~ A. The two right wheels. 
Q. Front and rear wheel on the right 1 
A. Yes. 
Q. What would you estimate the speed at the time you went 
off the road? 
A. W ~11, the speed decreased when she went off the road. 
Q. Went off the road the speed deol'eased 1 
A. Yes. 
Q. And 'vhat speed would you say you were going when 
you did go off? 
A. Well, I would say about twenty or twenty,..:fi.ve. 
Q. You ·would estim~te it twenty or twenty-five. Your 
sisters estimated it thirty or thirty-fiv~~ 
A. Off the road? 
Q. At the time the car first went off the road. 
A. I say when we first went off the road it ~ecreased in 
speed. 
Q. The decrease came after the wheels had dropped off the· 
concrete? · ·· 
A. That is right. 
Q. Prior to the time the wheels dropped off it had been no 
decrease? 
A. No. 
Q. So at the time you dropped off would you say you were 
going about the same your sister's estimate it?· 
. A, I -would say when we dropped off the concrete twenty 
of twenty-five. ' ·· 
· Q. Then you think you slowed up from that speed· 
page 61 r after the car did drop off? 
A. After the car dropped off we slowed up. 
Q. In other words, you think you weren't driving over 
twenty or twenty-five when you were driving South to Cape 
Charles? 
A. I didn't say that. 
Q. You didn't mean it that way? 
A. You said when vou were off the £oncrete. 
Q. I don't think :i: made myself clear. Pardon me~ How 
fast do you think you were going at the time you first saw 
the truck? 
A. About thirty-five. 
Q .. 'Vhen did your car firs..: start to slow up? 
7 4 Supreme Court of Appeals of Virginia 
Marguerite Hutchinson. 
A. When it dropped off the concrete. 
Q. Do you .know how far it travelled off the concrete Y· 
A. Three or four car lengths. 
Q. Your estimate is about the same of your sisters', three 
to four car leng·ths. 
A.. Yes. 
Q. All that tune your left wheels, both front and back, were 
on the concrete~ 
A.. Yes. 
Q. Then your sister went to pull back on the concrete and 
that was when your car came up on the road. almost at ,right· 
angles T Is that correct? 
A. Yes, at an angle. 
Q'. How fast would you say your car was going at the time 
your sister started to pull back on the concrete? 
page 62 ~ A.. Well, there was no distance there. I mea1i 
we were off the concrete and as soon as she turned 
her car to come on she stopped. 
Q. Just as she turned it on sh(.l stopped 1 
A. She stopped. Her brakes were applied. 
Q. Did your left hind wheel get off the concrete at all be-· 
fore you stopped Y 
A. The left rear wheel? 
Q. Yes. 





You did not? 
A. No. 
Q. Then was the left rear 'vheel on the hig·hway at the time 
the collision occurred? . · 
A. The left rear wheel wasn't on the concrete T 
Q. Was notY · 
A. No. 
Q. Just at what point did the left rear wheel leave the con-
crete? 
A. I would say when she turned to go on the road. 
0. When you turned to come back up on the road Y 
A. Yes. 
Q. Then your car must have skidded when yon turned to 
come back up on the road. · 
A. No, there was no skidding. 
Q. There 'vas no 'skidding f 
page 63 ~ A. No. 
Q. Then you are sure your left rear wheel didn't 
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leave the concrete until you turned to come back up on the 
highway? 
A. No, it didn't. When we were travelling on the. rough 
shoulder you mean did the left rear wheel leave the concrete 7 
Q. Yes. 
A. No. 
Q. .And you think the left rear wheel left the concrete just 
at the point at which your sister turned back up in the high-
way? . 
A. ·Yes. 
Q. But you don't recall your car skidding any? 
.A .. No, it didn't skid. · 
Q. Your sister said shr. was unable to say when s4e put.her 
brakes on. Ar~ you able to say? · · . 
A. Well, I was aware of everything that happened. 
. Q. Do you know at what point she applied the brakes? 
A. I would say she applied them just as she attempted to 
get back on the road. . 
Q. Do you recall whether or not she did, or is that what 
you would think she should have clone Y 
A. I kno·w she did. The car came to an abrupt stop. 
Q. At the point where she attempted to get back on the 
road7 
A. Yes. 
Q'. But you don't think the brak(ls were applied until you 
reached the point at which you were turned back on the 
highway? · 
A. I think there was such a decrease in speed, but the ab-
solute stop was at the time she came back on the 
page , 64 } road . 
brakes? 
. Q. Is that the point you figure she applied the 
A. Yes, she diil apply. them just as she turned the wheel. 
Q. And they weren't applied when you first' left the con-
crete highway on your left-hand side and went for a distance -
of two or three car lengths? The brakes weren't applied at 
that point? 
.A. No, not applied. 
Q. Miss Marguerit(', in yonr former testimony you tes-
tified that,-I will ask you if you didn't testify in reply to 
this question "Q. Therefore after you stopped the left rear 
wheel was still on the concrete, wasn't it Y A. Yes, I would 
say it was." Do you recall whether you testified to that in 
the former caseY 
A. Well, I don't remember exactly. If I did I may have 
76 Supreme Court of Appeals of Virginia, 
Marg'l~Jerite H·utchinson. 
been confused. I havA always had a hard time with my left 
and right hand. Is it almost at the end of mine? 
Q. Yes. 
A. I know I was just a confusion. ,Just as you said you 
got me confused just a few minutes ago, he also got me con-
fused. 
Q·. I don't want to get you confused. 
A. I have to take my left and right very slowly. 
Q .• Tust tell me which onP. is right now, the one you 
just testified to or that case. 
A. Yon say the left rear wheel was on the concrete? 
Q. Yes, when you came to a complete stop. _ 
A. I would say it wasn't. Was that "rhat I said before? 
Q. No, before you said it was. 
A. Oh. 
page 65 ~ 
A. ·Yes. 
Q. Yon can take your time and get it straight. 
A. I know what I think. 
Q. Yon are sure it wasn't? 
Q. Do yon happen to remember where you stopped for 
lunch that day? 
A. No. 
Q. Y Oll don't even know what state it 'vas in I presume Y 
A. No, there wasn't anything attractive about the place. 
We didn't go in. We just stopped there. It could have been 
Maryland. 
Q. These Rhoes you have on I gather are equipped with . 
arch supports Y 
A. No, it is a built up shoe. It isn't an arch support, it is 
a correction. 
Q. And who is the doctor you went to see about that¥ 
A. Dr. Allan Lloyd. He is an orthopedic specialist. 
Q. I believe your sister testified he isn't 4ere todayt · 
A. No, he is a very busy doctor. 
Mr. Ayres: Thank you. 
And further this deponent saith not. 
' 
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. DR. CAREY HENDERSON, 
being first duly sworn, testified as follows: 
Examined by }.{r. l\.fapp: 
Q. Doctor, state your name and occupation. 
A. W. ~Carey Henderson, surgeon, Northampton-Accomack 
Memorial Hospital, Nassawadox, Virginia. 
Q. Were you on the staff of the hospital you have 
page 66 ~ named in August of 1936 ~ 
.A. Yes. 
Q. Do you recall an accident case that was brought to your 
hospital on the night of August lOth, 193.6? 
A. Yes~' 
Q. l\1:iss Marguerite Hutchinson 7 
A. Yes. 
Q. "What was her.condition, Doctor, when sbe was brought 
to your hospital Y 
A. She had sustained a rather marked concussion. She 
had numerous bruises about her forehead, face and badr, and 
I believe the left calf,-I am not certain about that. 
. Q. How long· did she remain in the hospital 7 
· A. She stayed the night and left about noon the next day. 
Q. W11at was her condition with reference to shoclr 1 Did 
she show evidence of shock besides the concussion? 
A. Yes, sir, there was a moderate degree of shock still per-
sisting even the next morning. 
Q. Who took her away from the hospi.talf 
A .. Her father, I think. 
Q. Was she even the next day in your judgment well enough 
to be taken from the hospital! 
A. I thought it 'vas permissible for her to leave, although 
perhaps not entirely the best thing to do. 
Q. Have yon ha.d occa~ion to examine her since f 
A. No, sir. 
Q. You ·have spoken of an injury to the back. 
page 67 } What part of the back was that. 
A. I can't recall exac_tly, and my records don't 
show. I think, as I remember, there was a bruise toward the 
lower part . of the ~ack. 
Q. Down toward the pelvis 1 
A. Yes. 
Q. She has testified, Doctor-(Not while to qualify him as 
an expert)-She has testified that she has suffered since with 
her legs and in walking, and on the advice of Dr. Allen Lloyd 
has to wear shoes that are made particularly for her. Is that 
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a result that is likely to happen from an injury to the pelvis 
and lower back? 
A. Yes, sir. 
Q. Do you know Dr. LloydY 
A. Yes. 
Q. Is he a reputable and outstanding orthopedist in his 
city? 
A. Yes, sir. 
Q. Did you see the shoes she is now wearing? 
A. No, sir. 
Q. The heels are built up. With reference to that injury 
on the calf of her leg, you think the result,-what was the na-
ture of that injury? 
A. I didn't examine that very thoroughly because it had 
been wrapped up by another doctor before she arrived to the 
.hospital and I didn't take the bandage off, and I can't say 
beyond the fact it had been bruised. · 
. Q·. She had first ajd at the hands of Dr. White 
page 68 ~ at Keller 7 
A. Yes. 
Q. And you accepted the work he had done on that leg and 
let. it go at that Y 
A. Yes. 
Q. Doctor, what 'vould be the effect of an injury, a collision, 
three young· ladies sitting in the front of a car and seeing 
one of these large trucks, lig·hts, bearing· down on them, then 
the collision, then these injuries, what would be the natural 
effect of that on the mental condition of the persons in the 
car, the young lady,-she hasn't given her age,-about twenty 
I suppose, and her nervous system after? 
A. I should think there would be some a!ter effect. She 
would probably be 1nore nervous afterwards. 
Q. Are you able to say how long that would continue, 
whether for a long time Y 
A. I couldn't say. 
Mr. Mapp: Take the witness. 
CROSS EXAMINATION .. 
By Mr. Ayres: 
Q. Doctor Henderson, you ''rouldn 't consider it a perma-
nent nervous condition to result to a person in normal health 
from that, would you Y 
A. I wouldn't think so. 
Ralph H. Carroll, et al., v. Marguerite Hutchinson · 79 
Dr. Carey Henderson. 
Q. In reference to the shoes which Dr. Lloyd has fitted on 
Miss Marguerite, orthopedic surgeons fit these different types 
of shoes for various troubles, don't they? : ·~ 
A. Yes, sir. . 
. page 69} Q. There would be no way, witho:ut you1; making 
an examination of the patient, to tell what trouble 
Dr. Lloyd was attempting to correct by the shoes, would_ 
there? -
A. No, sir. 
Q·. At the time you treated Miss Hutchinson was there any 
evidence of any injury that appeared serious, I mean by that 
that you thought might be of. long duration, or anything of 
that character? ' 
A. The only thing I considered so that night was the in-
jury to the <!alf. I had an impression there was a rather seri-
ous condition to the calf muscle. 
Q. Was that the type of injury you would expect to recover 
in time? 
A. Yes, sir. 
Q. You didn't expect it to be permanent? 
.A. No, sir. 
~{r. Ayres : Thank you. 
RE-DIRECT EXAMINATION. 
By Mr. Mapp: 
Q. If that injury to the calf was such that any pre~sure 
of the clothing on it was uncomfortable, what wou19.· th~t in-
dicate? 
A. I beg your pardon? 
Q. If the injury to the calf was sucl1 a nature that a~y 
touching of it made it painful, what would that indicate to 
you was the injury done there? .. 
A. I hardly kno'v ho'v to answer that, Mr. Mapp. I would 
presume if there was pain on pressure for any considerable 
period of time aftei· it would indicate some injury to the super-
ficial nerves. · 
page 70 ~ Q. What are the sup~rficial nerves? 
A. The ones that ran close to the surface. 
Q. Would tha.t injured condition exist even though it wasn't 
badly lac era ted? 
A. It might, yes, sir. 
Q. The hospital was paid. wasn't it? 
.A. They were, yes, sir. 
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Mr. Mapp: That is all, thank you Doctor. 
And furthP.r this deponent saith not 
EVA R-ICHARDSON., 
being first duly sworn, testified as follows : 
Examined by Wm.- King l\fapp: 
Q. •State your name and occupation. 
A. Eva Richardson, Registered Nurse. 
.. 
~ 
Q. "\Vith what hospital are you affiliated, or were you af-
filiated in August of 1936~ 
A. Nassawadox Hospital. 
Q. Do you recall having as a patient ~fiss :Marguerite. 
Hutchinson f 
A. Yes, I do. 
Q. Will you ·explain her condition at the time she was 
broug·ht to the hospital~ 
A. Well, I didn't nurse her. I taken her in that night. 
Q. vVhere did you carry her from' 
A. Keller. 
Q. You drove from Keller do'vn to the N assawa-
page 71 ~ dox hospital with herf 
A. Yes. 
Q. ·Was she able to walk by herself 7 
A. On~ of thPm wasn't. I don't know whethP.r it was Mar-
guerite or Gladys. 
Q. Would you recognize her f 
A. I recognize the girls1 but I don't know which is it. Q. Of these three girls which one was it f 
A. I don't know whether I remember. I have seen so many 
patients since then. I had two of them and one was in an-
other car. 
Q. You say one wasn't able to walk~ Do you mean you had 
to help her along, or did someone have to carry her f 
A. I helped her along. 
Q. From her condition did she appear to be very nervous 
or excited? 
A. Yes. 
Q. Was there any blood on her? 
A. Some, I think. 
0. How long· did she stay in your care there, :.Miss Richard-
son? 
A. I carried l1er to Dr. Cosby and from therP. I carried her 
to the hospital. I was off duty. 
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Eva Richardson. 
Q. That was the last you saw her? 
A. Yes. 
1\ir. Mapp: That is alL 
page 72} CROSS EXAMINATION. 
By Mr. Ayres: 
Q. Miss Richardson, you don't know which of the young 
ladies it was you helped T 
A. No, I don't. 
Q. So you are not able to testify whether it was this young 
lady whose case. 've are trying now or one of the others that 
was in the condition you have stated 7 
A. No. 
lvir. Ayres: That is all. 
RE-DIRECT EX.A.MINATION. 
By 1\{r. Mapp: 
Q. Miss Richardson, do you recall where you were that 
evening prior to the time this accident happened T I think that 
'vas about 7 :45. 
A. I was standing on the bank corner waiting for the bus. 
Q. Did you happen to see the truck that later turned out 
to belong to Carrol & 1\tialone? 
.A. Yes, I saw it. 
Q. Was ·there anything unusual abot.lt that truck that at-
tracted your attenti0n? 
A. The only thing I noticed was more lights than usual. 
Q. You ·saw it at the corner of the bank at Keller Y 
A. Yes. 
Q. That was possibly two hundred and fifty yards from 
where the aceident took place? 
A. Yes. 
page 73 } Q. You didn't notice which side of the road it 
was on at that time Y 
A. No, I didn't. 
1\ir. Mapp: That is all. 
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1\JIARGUERITE HUTCHINSON,· 
recalJed for further ·exaimliation. 
_ .. ,··· 
By Mr. Ayres: 
Q. l'Iiss Marguerite, you are still working for the Western s. , i -
I Union Company? . ·. .:l · ·· · · 
A. Yes, I am on my vacation now. · ~ ... : · I • • ••• 
Q. You have been working· fo_r ..the'.m ever since you·· went 
back ~0 work until you went_ oii .. :y~ur· vacation'. 
A. Yes. . .. . 
Q. In other words, you have b()en working, except'the six 
weeks, from the time you were injured? ... · 
~Y~.. . 
Mr. Ayres : That is all, thank y,ou. 
T. M. BISHOP, . 
being first duly sworn, testified_ as follows: · 
Examined by lVIr. Amato: 
Q. Will you please state your name Y 
A. T. M. Bishop. . . 
Q. By whom are yon employed f . . . . 
A. Hudging·s-Luhring, Norfolk,. Virgini,a. .. ~ · , 
Q. What is your position withrthe· Hudging~-huhring, ~ ~r:· . 
Bishop f · " · - - · · ~ · · 
page 74 ~ A.. Shop Foreman. _ . 
Q. Did you have occasion to. cl)eck· the ·car''of 
l\fr. Robert A. Hntchinson just after it was involved .in an 
accident in August of 1936 Y ·· · 
A. I did. 
Q. Now, ~Ir. Bishop; we are· not eo:ncerned.with the amount 
·· .of the damages in this case,. but do you have an estimate there 
of the repairs made on this car?: · 
A. I do. 
Mr .. A.yrP.s : We o h.iect to th-at. 
Mr. Amato: I just want to sh0w where- tEte car was struck. 
Mr. Ayres: I don't m!nd that. · 
·Q. What part of the car when it was brouglit into Hudging~- ... 
Luhring appeared to be damaged? . . -· · 
A. Well, the frame was a total wreck. The ·radiator and 






.c ' ~ 
•• '· ·: t 
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beyond repair, all of them, and then the right front door and 
the right cowl of the body were all mashed in. _ · 
Q. 1From the damages which you saw to this car what point 
would you say that the car was struck? 
·A. On thA extreme right front end because when it struck 
it just bent the frame rig·ht around to such an extent it pulled 
the rear motor supports loos~ from the frame. 
Q. The right rear support? 
A. Both of them. vVhen it bent the frame around it couldn't 
bend the motor and the motor twisted with it. 
Q. Which way was it twisted 7 
A. To the left. 
page 75 r Q. Did the car indicate the severity of the shock 
or impact of the object which had struck it 7 Did 
it look like it had been struck a terrific blow 7 
A. Well, I will tell you, that frame is made out of box 
metal. It is a welded box and it had bent that box on each 
side around like that and the way it mangled the radiator and 
hood it wasn't a very easy lick that hit it.· 
Q. Was there a.nything to indir...ate that this car had been 
struck from the front head-on Y 
A. No, it wasn't struck from the front. 
Mr. Amato: All right, answer J\{r. Ayres. 
CROSS EXAMINATION. 
By Mr. Ayres= 
Q. I understand your testimony, J\fr. Bishop, is that the· 
. car was struck on ·its right-hand side at the extreme front 
end? 
· A. Seemed to be, yes, sir. 
Q. And the impact came entirely on that side, not from the· 
.. front? 
" · ·· · · A. No. I say that,-the grill on that radiator sti:cks out 
)n front and i!f it had been it would have mashed that grill, 
· and it wasn't mashed. 
Q. Then the car was necessarily across the· path of the . 
object 'vhich hit it? 
A. It seemed to be· with that front end, yes. Struek ex-
. tre.Qlely on the front end. 
Q. The door you state was crushed in also Y 
, page 76. ~ A. Just very minor. 
Q. You don't think the impact occurred as fa:r 
baek-as the door? 
~ ,.. .. .. 
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A. No, when the body was swung around. The damage to 
the door was just as though it leaned up against something. 
There was no blow on the door, but a good blow on the cowl 
just before you got to the door. 
Q. The blow was as far back as the front part of the en-
gine? 
A. Yes. 
Q. And twisted the engine around? 
A. Yes. 
Q. How far back does that engine sit from the bumper¥ 
A. I should say about a yard. 
Q. About three feet behind the bumper¥ 
A. From the extreme center of the bumper to the back of 
the block. 
Q. Does the engine on this car, the front part of the engine, 
come up close to the front part of the bumper, or has it one 
of the false fronts on it? 
A. On ~that particular n1odel is about eight inches false 
front. That is from the grill to the radiator. The motor is 
right close to the radiator. · 
Q. The bumper is how far in front of this false front Y 
A. About ten inches. 
Q. And there is a fan between the radiator and the mo-
tor? 
.A. Yes. 
Q. And the radiator is about l1ow deep~ 
page 77 ~ A. :Three inches deep. . 
Q. So the bumper is about ten inches in front 
of this false front? 
.A. Yes. 
Q. · The false front is about eig·ht inches in front of the 
tadiatorY 
A. Yes. 
Q. The radiator is about three inches in depth or in width f 
A. Yes. 
Q. Then comes the fan. How much distance does that take 
up? 
A. There is half an inc.h between the fan blades and the 
radiator, and the fan blades are an inch and a quarter wide. 
Q. And there is half an inch between the blades and the 
radiator? 
A. Yes. 
Q. And then how far between the rear of the fan and the 
motor? 
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A. I should say maybe six or seven inches. The distance 
of the water pump. 
Q. Around six inches? 
A. Yes. 
Q. So the front of the motor from the front of the bumper 
is about twenty-eight or thirty inches 1 
A. Yes .. 
Q. And how long is the motor from front to rearf 
A. From the fan itself, or from the block? 
Q. From the front itself, because we :fig·ured to 
page 78 ~ the block 
A. 1\Jlaybe hventy-five inches. I don't know just 
exactly on that. 
Q. That would be just two feet. 
A. Approxhnately two feet long. 
Q. Ho,v far back on the motor was the point of impact, 
the point nearest to the rear of the car, would you sayf 
A. I could show you on her better than I can tell you so 
you will understand better. In other words, it was struck 
about half way in the center of the fender. Because the front 
half of that fender was flattened completely into the hood, 
and the hood and radiator were mashed on around, but that 
is just about as far back as the blow came. 
Q. That would probably be about a third of the way from 
the front of the block' 
A. Exactly, just about a third of the way. 
Q. And you would estimate the block about twenty-five 
inches? 
A. Somewhere in that neighborhood. Might be more or 
less. 1 don't know just what the length of that block is. 
l\1r. Ayres: That is all, Mr. Bishop. 
And further this deponent saith not. 
1\IARGUERITE IIlTTCHINSON, 
recalled for further questioning·: 
By 1\'fr. Mapp: 
Q. Have you been discharged by your physician or Dr. 
Lloyd? 
.A. No. 
Q. 'They are still in attendance upon you 1 
A. Yes, both Dr. Lloyd and Dr. Smith. 
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page 79 ~ Note: Depositions of Dr. C. C. Smith concern-
ing Miss Marguerite Hutchinson read at this time 
by 1\ifr. William King lVIapp, as follows: · 
' 'Virginia : 
In the Circuit Court of Accomac County. 
Winifred Hutchinson, Plaintiff, 
'V. 
Ralph H. Carroll, and H. Marion ]\{alone, individu_ally and 
trading as Carroll & Malone, Defendants. 
DEPOSITIONS. 
Deposition of Dr. C. C. Smith, taken before J. M. l{night, 
a Notary Public for the State of Virginia at Large, pursuant 
to notice hereto annexed, at the Law Offices of Mr. Savory E. 
Amato, 354-356 Law Building, Norfolk, Virginia, April 20, 
1937, a continuance having· been taken from April 15th, 1937, 
to be read as evidence on behalf of the plaintiff in the above-
entitled cause, pending in the Circuit Court of Accomack 
County, Virginia. 
Present: M~r. Savory E. Amato for the plaintiff. Mr. W. 
L. Buppert for the defendants. 
J. ~I. Knight, 
Shorthand Reporter, 
Norfolk, Virginia. 
page 80 ~ Note: It is stipulated that Dr. Smith's deposition 
can be used in the cases of Marguerite Hutchinson 
and Gladys Hutchinson, which cases are to be filed in the Cir-
cuit Court of Accomac County against the same_ defendants. 
. DR. C. C. SMITH, 
sworn on behalf of the plaintiff, testified as follows : 
By Mr. Amato; 
Q. Will you please state your name and occupation f 
A. My name is C. ·C. Smith. I am a physician and surgeon. 
Q. How long have you been in the practice of medicine in 
the City of Norfolk, Doctor? 
A. Since 1913. 
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Note: A part of his depositions at this point is omitted, 
as it does not concern Miss Marguerite Hutchinson, and be-
gins again on page 4 of this 'vitness' testimony, as follows: ·-
Q. State the nature and extent of the injuries of Miss Mar;.. 
guerite Hutchinson 7 
A. Miss Marguerite Hutchinson had a laceration of the fore-
head, had a contusion, which is a bruise, and an abrasion over 
the right lower ja''\'. She had some bruises about her pelvis, 
and a severe contusion of her hip with hematoma; that is, a 
blood clot under the skin, and considerable discoloration. 
X-rays were made of her lower jaw and of the 
page 81 ~ pelvis and these were reported as neg·ativ~ with-
out fracture or dislocation. 
Q. Did Miss ~1arguerite Hutchinson suffer any nervous 
shock? 
A. She had some shock, too, yes ; was quite upset. · 
Q. Doctor, in the case of a contusion of the pelvis, is this 
a painful type of injury? 
A. A contusion of the pelvis can be of all degrees of se-
verity. In her particular case it gave her considerable pain 
on walld.ng for per}laps a week or ten days. 
Q. Do you know the approximate period that Miss Margue-
rite Hutchinson was incapacitated and unable to attend to 
her usual and normal duties Y 
A. I think about three weeks. 
Q. Doctor, is this the bill for services to Miss Margue-
rite Hutchinson 7 
A. Yes, that is correct. 
J\fr. Amato: I introduce that as "Exhibit C". 
By Mr. Amato: · · 
Q. What were the dates of your three visits to Miss Mar-
guerite Hutchinson? 
A. To 1\fiss 1\{ar~uerite it was on the 12th, 13th and 14th. 
Q. Of what month? 
A. Of August. All of that is in August. 
Q. Is this a bill showing the X-ray of Miss :M~arguerite 
Hutchinson? 
A. Yes, sir, that is right. 
J\tir . .Amato: I offer this in evidence as "Exhibit D'') 
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By ~ir. Buppert: 
page 82 } Note : The following testimony having no bear-
ing on the case now being tried, same is omitted 
down to·:· 
.. , Q. Marguerite Hutchinson, I belie~e you stated, Doctor, 
sustained a laceration of the forehead. vVill you please state 
whether this will leave a permanent scar, and how many su-
tures were required, if you know¥ 
A. .Ai3 I remember it, I don't think there were any sutures 
taken in her forehead. I think the scar will be a very slight 
one. 
Q. 'Viii it be disfiguring, Doctor¥ 
A. I would not consider it so. 
Q. Do you recall how large a scar it was Y 
A. I don't recall just ho'v long it was. 
Q. How long was she confined to bed, Doctor! 
A. She was in· bed about-this thing happened on the 8th Y 
Mr. Amato: ·The lOth. 
A. The lOth. .She was able to get up and go to the hospital 
for a picture on the 13th, three days later, and she was prob-
ably in the house and up in a chair and around for, I would 
say, a week. 
By ~Ir. Buppert: 
Q. How many times did you visit her f 
A. Three times. 
Q. You made all the visits to her home t 
A. Yes. 
Q. When was· she discharged, Doctor¥ 
A. ·I kept her under observation for-I think the last time 
I saw her was probably about-
Q. Vve were speaking about ~Iarguerite Hutch-
page 83 ~ ins on. When was she discharged, Doctor Y 
A. I imagine I had her under observation about 
three weeks. She had a bad hen1atoma of her thigh and hip. 
I think the last time I saw her was probably about pretty 
close to three weeks after she got home. 
Q. vVhat was the appearance of the hematoma at that 
time¥ 
A. It had pretty well faded out, but there 'vas still some 
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discoloration under the skin and was absorbing and was 
retrogr~ssing. very satisfactorily. 
Q. Will there be any permanent condition in her caseY 
A. No. 
Q. Has she ever returned to yqu to be treated for the in-
jury she sustained in this accident f · 
A. She has not. 
And further this deponent saith not. 
. . GILES tTPSHU~, 
being first duly sworn, testified as follows t 
Examined by Mr. G. Walt~r Mapp: 
Q. Mr. Upshur, 'Yhat official position do you hold in con-
nection. _with the Highway Department, or Department of 
Motor Vehicles? 
A. State Police, Q. What is your territory ordinarily? 
A. Northampton County. . 
Q. But you would go out of Northampton into 
page 84 ~ .Accomack if there was an accident Y 
A. If I "ras called. 
Q. Were you calied ·to J{eller, which is in Accomack 
County; AugList 10, 19367 
A. I don't remember that date, :Nir. Mapp. I don't remem-
ber whether it was August lOth or not. · 
Q. But were you called to an accident just north of Keller, 
twq or thre~ hundred yards up there? 
A. Yes, sir. . 
Q. In which the truck of Carr_oll & Malone was in collision 
with ~n automobile o'vned by Mr. Hutchinson of Norfolk? 
A ... Yes; J was. . , 
Q. By whom were you called, do you know f 
A. I couldn't say, I couldn't tell you. 
Q. What time did you arrive¥ 
A, I didn't look at my watch, but it was just before the 
ferry traffic came along, I imagine I arrived on the scene 
about a few minutes of ten. Q. Were the truck and car still th.eref 
A. Yes, sir. . . . . 
Q. What position did you :find them in, using that strip 
of paper and those two cars in front of you, those two toys 
to indicate the red being the truck and the blue one the car. 
A. It was a tractor and trailer, if I remember correctly. 
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Well, the trailer was about in this position. (Indicating.) 
This paper is hardly wide enoug·h to show you. They were 
fastened together and ·we had to get crowbars to 
page 85 ~ break then1 loose. That was about the position. 
This is the trailer and this the tractor and this 
the automobile. 
Q. Assuming the whole sheet represents about the road? 
A. Yes, sir. 
Q. The automobile, was that entirely on the concrete, or 
were the left-hand wheels on the dirt 1 
A. I can't say, Mr. lVfapp. I am under the impression that 
this car was two wheels on the dirt, but I am not positive of 
that. 
Q. But they were still fastened together? 
A. Yes, sir, had to get ~'fr. Cainpbell, I believe it is his 
garage south of Keller, and he went to get some colored boys 
to get them apart. 
Q. That had blocked traffic until you got there? How did 
it pass? 
A. There were two lines going south and two going north 
for a quarter of a n1ile both ways. 
Q. Could you get by on the right? 
A. Well, C .• J. Prettyman got by. He said he had to catch 
a truck and he pulled off on the shoulder. There was room 
enough for an automobile to get around on the shoulder. 
Q. But they could get around, and C. J. Prettyman got 
around! 
A. He got around. 
Q. No'v with reference t<r glass or debris, was there any 
glass on the highway? 
A. Yes, sir, there was glass on the highway. 
Q. :Now on which side of the road was the glassY 
page .. 86 r A. On the left side going north, right side go-
ing south. 
Q. On the 'vest side Y 
A. On the west side. 
Q. With reference to the tire marks, could you tell any-
thing·? Sometimes you gentlemen seem to be able to tell and 
testify about wh~re a coll~sion has happened by reason of the 
smudge of the t1re marks. 
A. No, sir, I didn't see any tire marks at alL 
Q. But the glass was on the right-hand side going south f 
A. Yes, sir. 
Q. Who was there in charg·e of that tractor and trailer 
when yon got there Y 
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A. There was a colored man driving-, and I think this gen-
tleman (indicating ~{r. Malone) was right behind him. I am 
not sure about that. 
Q. You mean 1\IIr. lVIalone 1 
A~ Yes, sir. There was another man behind him in another 
truck. 
Q. Whose truck were you told that was that nig·ht? 
A. They told 1\!Ir. Carroll & Malone's. 
Q. And this gentleman you think who sits here? 
A. This is the gentleman that was follo,ving him, I am 
pretty sure. ·I think he came down to Eastville and got the 
man out of jail. 
Q. Did you see anybody else that claimed to be in the 
truck? ' 
A. No, sir~ 
Q. Did you see these three young ladies when 
page 87 ~ you got there¥ 
· A .. No, sir, they had left. They had gone to tb:e 
hospital. 
Q. What was that truck loaded with¥ 
A.. Tomatoes. · 
Q. Small load or big load? 
A. Big load. . 
Q. · Small truck or big truck~ 
A. Big truck. 
Q. Do you know anything about the lights on it? 
A. It had lights on it, proper lights on it. 
! ; 
~· . 
Q. I am not questioning that. Somebody has said a great 
many lights. Do you kno'v how many Y 
A. I didn't notice. I was more interested in getting the 
highway cleared up. 
Q. Was any part of the cargo dropped out? 
A. Yes, sir, there were I guess eight or ten baskets had 
dropped right on the concrete right behind the truck. 
Q. Had they been moved 1 Th~y were there when you. got 
there? 
A. They were still there. 
Q. They would indicate where the truck was in the acci-
dent? 
lVIr. Ayres: I object to that. Ask him where the truck was. 
The Court : I will s~1stain your objection. · 
Q. What did the location of the baskets of tomatoes you 
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Cl 
found on the eot·~crete indicate with referenee to the position 
of the truck at the time of the impact t 
Mr. Ayres: I object to that as calling for an opinion. of 
. . tlu~ witness. That is for the jury. He can testify 
· page 88 ~ where he found the baskets. 
The ·Court: I think that is well taken. · 
- Mr. Mapp: We save the point~ 
By_ Mr~ Mapp: _ 
Q. How many baskets you testify, eight or ten Y 
A. l would say from six to ten baskets . 
. . Q. Assttming th~t that sheet of paper represents the width 
of the road, .and that the tractor and trailer and Dodge car 
were as you indicated them, where were those baskets? 
A~ They were directly in the rear of this trailer. Directly 
across the rear. 
Mr. Mapp: You can take the witness. 
CROSS EX.AMINATION. 
By Mr. Ayres: 
Q. Mr. Upshur, what time did you arrive at the accident¥ 
A. I didn't look at my watch, Mr. Ayres. I imagine it was 
ten, or a few ~inutes of ten. . 
Q. The accident happened about two hours before that? 
A, I don't know~ 
Q. W eii, the testimony is the accident was 1 :45. Now the 
traffiQ_I tai.re it had been getting by, some of it at least? 
A. I understand some of it had been going around the 
other road. I don't know _anything about that road. 
Q. One man went by while you were there on the east 
side? 
A. Yes; sir, . . . . . 
Q. Did anyone go by on the west side to your knowledge? 
A. No, sir, couldn't get by on that side. 
page 89 ~ · Q. What is the width of the ~oncrete pavem~nt 
at that point? 
A. Eighteen feet. 
Q. 'fhe dirt shoulder on each side t 
A. Yes. 
Q. Did you notice the condition of the shoulders f · 
A. No; I didn't, 1\lr. Ayres. I cottldn 't tell you to save my 
life whether it was rainy, wet, dry, or 'vhat . 
. ' 
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Q. Yon had a line of cars there and were trying to get 
them through 1 
A. Yes, sir, a good line of cars both ways, a double line. · 
Q. As I understand, the rear end of the tractor was on the 
extreme right side going north of the concrete? 
A. That is right. 
Q. And the trailer and tractor pulling it were slewed 
across to the left-hand side going north 1 
A. The tractor pulling the trailer was on the left-hand 
side going north.· 
. Q. And that had pulled the front end of the trailer aroupd 
to some extent also? 
A. Oh, yes. In other words, the front· of the trailer was fol-
lowing the rear of the tractor. 
Q. They were joined together 1 
A. 'They were fastened together. 
Q. Were they bent at the junction, or perfectly straight? 
A. They were bent. They were more in this 
page 90 ~ shape I would say. 
Q. In other words, the trailer was more nearly 
parallel with the direction of the road than the tractor was f 
.A.. Yes, sir, more nearly parallel, but not parallel. It was 
about in that angle, I would say. 
Q. The trailer was at an angle of possibly twenty-five to 
thirty degrees, and the tractor at forty-five to fifty degrees' 
Is that approxilnately correct? 
A. I think that is correct, 1\fr. Ayres, as well as I can re-
member. · 
. Q. Have you any idea how long this tractor and trailer are Y 
It would just be an approximation on your part. 
A. No, I don't know. I was trying to think of the allowed 
length and can't think of that now. 
Q. The tractor is really a truck that pulls the trailer, isn't 
itY 
A. That is right. 
· Q. And they are coupled tog~ther in a coupling that per-
mits the tractor to turn independently of the trailer, are they 
notT 
A. Yes. 
Q. I understood you to testify that the tractor and car 
were still fastened together? 
A. The tractor and the car, yes. 
Q. The car didn't come in contact with the trailer at all, 
did it? 
A. No. 
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Q. The glass that was broken,-was that lying 
. page 91 ~ right around the cars at the point where they came 
to restf 
A. Yes, sir. 
Q. Do you recall at this time what glass was broken? 
.A. No, I don't, Mr. Ayres. It was at night. I know the 
front of this car was pretty badly torn up. 
Q. And the glass you spoke of 'vas at the point where the 
cars were when you arrived there Y 
A. Yes. 
· Q. The tomatoes that dropped out of the rear of the trailer 
were just behind the trailer? 
A. Yes, sir . 
. Q. How far back of the trailer were they f 
A. Right there. · 
Q. Just ~ropped right out? 
A. Looked like they just tumbled over when the trailer 
came to a stop. 
Q. If they were immediately behind the trailer, inasmuch 
as you have testified that the rear end of the trailer was on 
the extreme right-hand side of the concrete, they were neces-
sarily on the right-hand side of the concrete too looking north? 
A. Yes, sir, that is right. 
Mr. Ayres·: Thank yon, Mr. lTpshur. 
RE-DIR.ECT EXAMINATION. 
By Mr. Mapp: 
Q. Mr. Upshur, not only glass, but there was other debris 
there, wasn't there? 
A. There was mud and dirt from the fenders. 
page 92 r Q. And that was right where the cars had 
stopped, and on the right-hand side of the road T 
A. Yes, sir. 
Mr. Mapp: Judge, that is our case. 
The Court: All right, gentlemen. 
T. ~L BISHOP, 
recalled for further examination: 
Bv Mr. Ayres: 
"'Q. Mr. Bishop, what is the wheel base of that Dodge carY 
A. I wouldn't say for sure. As a positive fact. The car 
is right outside, if you want to measure it. 
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Q. You can come within a couple of inches of it, can't you? 
A. Well, no, because they have had two models since then. 
It is either 119 or 121 inches. It is one of the two. 
Q. And' that is the distance-
A. From the center .of the front hub cap to the center of 
the rear hub cap. 
Mr. Ayres: We 1nove to strike out the evidence on the 
ground that it fails to disclose a case upon which the plain-
tiff is entitled to recover, the evidence showing that the proxi-
mate cause of the accident was the negligence of the driver 
of the plaintiff's car, and the evidence further disclosing it 
was physically impossible for the accident to happen in. the 
manner plaintiff's witnesses have testified. 
The Court: I will overrule the motion. 
Mr. Ayres : Vve note an exception. 
page 93 ~ . PAUL WALDON ·CHA~IBERS, 
being first duly sworn, testified as follows: 
Examined by Mr. Ayres: 
Q. Mr. Chambers, wliat is your name~ 
.A. Paul Waldon Chambers. 
Q. Your ageY 
A. 34 .. 
Q. Where do you live f 
A. I have been living down to my brother's for the last 
month or two, on the water. 
Q. You live in Accomack County? 
A. I stay at my mother's mostly, but got out of work at 
Websters, so I am on the water. 
Q. What is your occupation? 
A. Waterman, mostly. 
Q. ·Do you recall the night in which a truck owned by 
Messrs. Carroll & Malone was in a collision with a car owned 
by Mr. Hutchinson at !{ellerY -
A. Yes, sir, I do. . 
Q. Where were you that night? 
A. I was standing in front of the Gulf Filling Station just 
a little north of the cross roads that go from Wachapreague 
to Pungoteague, across the railroad track right on the corner 
west of the railroad track, or west side of the stone road. 
Q. In front of the Gulf Filling Station just at the north 
of the village of Keller Y 
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A. Yest sir. 
page 94 r Q. I-Iow far is that station from the point at 
which the accident occurred 1 
.A.. I would say around 150 to 200 yards. Something like 
that. 
Q. Do you recall seeing the truck owned by Messrs. Car-
roll & ~{alone pass that night' 
A. Yes, sir, I sa'v this truck pass. Of course I didn't pay 
any attention to it. Someone n1ade the remark that Phillips 
was hauling- a lot of tmuatoes that day, and the truck seemed 
to be going· all right, and didn't seem to be going fast and 
seemed to be on his side of the road. I didn't see anything he 
was doing wrong and walked on in the filling station. 
Q. What would you estimate the speed of the truck at the 
time it passed you T 
A. I would say about twenty-five. Q. Is that about the customary speed for trucks of that 
character? 
lVIr. Amato: Objection, your Honor. 
The Court: Sustain your objection. 
Q. Have you ever operated one of these large freight 
trucks? 
.A.. Yes, sir. Why I worked for a fellow Tntmper at Ocean 
City. I had 1\faryland license. He was a carnival man. I 
drove a big Dodge for him. I haven't drove any trailer. 
Q. Are you familiar with these large freight trucks and 
the driving of them 1 
A. Oh, yes, sir, I have been going around with them rig·ht 
smart. 
page 95 ~ Q. How long· did you work for this company 
driving this freight truckf 
A. Off and on for five years. · 
Q. Don't answer this question until these gentlemen have 
an opportunity to object. Was the truck when it passed you 
at Keller travelling in the usual, customary manner for trucks 
of that character1 
Mr. Amato: Objection. 
The ·Court: .Sustain your objection. 
l\{r. Ayres: We save the point. I take it your Honor will 
let us write the answer in the record. I think we have to do 
that. I don't want to take him out right now. 
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Mr. ~lapp: He has already said be didn't notice it, except 
to pass. 
1\fr. Ayres: I have asked the question. Can I put the an-
swer in later, or shall I take. him out and do it now? 
Mr. J\fapp: You had better do it now. 
Note: The following answer was giyen out of the hearing of 
the Jury: 
A. Yes. 
Note : Returned to the court room, and the following taken 
within the hearing of the Jury and Co:urt: 
By 1\fr. Ayres : 
Q. Which side of the highway was the truck driving upon 
when it passed you Y 
· A. Seemed to be on the right-hand side, east. 
Q. Did you see the accident? 
page 96 ~ A. I did after. I didn't see it when it occurred. 
I seen it after it hit. 
Q. "When the truck passed you you turned and went back in 
the filling· station? 
A. Yes, sir. 
Q. Did you hear the collision when it occurred? 
A. I heard breaks squealing. I couldn't say 'vhether it 
was the truck or what one, and someone said it was a acci-
dent, and they all rushed up to the scene. 
Q. You went up to the scene of the accident Y 
A. Yes, sir. . . 
Q. Now describe to the jury the position of the vehicles 
when you got there. 
A. Well, when I got there I clidn 't see any of the drivers in 
the car at all. They got those and taken them to the doctor, 
the women, and the car,-the left front wheel and the right 
front wheel were just on the dirt, and the right side of the 
car, the front end, was hung up into the truck, and to the 
left-hand side of the truck headed north. 
Q. The car was headed north? 
A. Yes, sir. 
Q. ·what was the positions, say this is the highway? 
A. Yes, sir. 
Q. Here is this tractor and where is the trailer and where 
is the car. 
A. Yes, sir. 
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. Q .. Now, just show the position. 
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his right-hand side of the road. The tractor say 
was kind of in an ang·le something like that, 1 gliess, some-
thing like this, and the car was hung up something like that. 
(Indicating.) 
Q. Now, assuming,-this is all the concrete portion of the 
hig·hway here, were they in the center, or over toward the 
west or east side of the concrete Y 
A. The trailer was on his right-hand side and the tractor 
I would say was practically in the center. 
Q. And at an angle across the highway? 
A. Yes, but the trailer was on his right hand. 
Q. The car was tangled up in the tractor? 
A. Yes. 
Q. And headed in a northern direction Y 
A. Yes, sir. 
Q. You haven't any interest in this case, have you Y 
A. Not a bit in the world. 
Q. Don't know either one of the parties, do you Y .
. A. No, sir, I do not .. 
Mr. Ayres: Take the witness. 
CROSS EXAMINATION. 
By J\!Ir. William King Mapp: 
·Q. Paul, you stated, I believe that you were standing at 
the Gulf Filling Station, which is about150 or 200 yards from 
where the accident took place Y 
A. Yes. 
Q. Who did you say you were standing there 
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A. One man is dead, Mr. Drummond, him and 
George Hyslop came across the stone road just ahead of the 
truck and just got over there and Mr. Drummond was the 
man that spoke up and said-· 
Q. Don't say that. You can't repeat what he said. 
A. The party spoke up and said they are l1auling a lot of 
tomatoes. 
Q. In other· words, you noticed the truck going north Y 
A. Yes. · 
Q. And I believe I understood you to say it was going 
about twenty-fiveY 
A. That is the 'vay it looked to me. It could have been go-
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ing- a little faster, or a little slower. I couldn't see the 
speedometer, but that is my judgment. 
Q. And the reason you happened to notice the truck was 
someone remarked that Phillips had a lot of tomatoes going 
upY 
A. Yes. 
Q. Where you were standing there is a cross roads! 
A. Yes. 
Q. One road leads from Harborton to Pungoteague right 
by the railroad track? 
A. Right. 
Q. And you went inside then and came back out when you 
heard the collision Y 
A. No, sir, I heard the crash inside. 
Q. Where you were, that is right in the heart of our little 
town of Keller, isn't itt 
A. The Filling Station? 
page 99 ~ Q. Yes. 0 
A. It is kind of a little north of the town, not 0 
right in the village. 
Q. But that is still right there? 
A. Yes, sir. 
Q. Did you happen to notice, or didn't you notice, whether 
the truck after it got by that cross road picked up speed, or 
did it seem to keep on the same rate of speed it was going Y 
A. The same rate of speed it was going. 
Q. All right, sir. Now let's get straight about these cars. 
Now according· to your testimony how far was this car from 
this side of the road, the car, left-hand side then. 
A On the left-hand side,-well, these two wheels, the left-
hand two wheels was offen the concrete, just offen the con-
crete. 
Q. And now was the trailer straight ba.Qk of this, or was 
it twisted? 
A. It was kind of a little twisted. It was kind of straight 
the back end and a little angle of her there on the tractor, an 
angle like that. 
Q. Now, as I recall ]\ifr. Upshur's testimony was the truck 
was right back of the trailer, more in this fashion. They were 
hooked together and there were tomatoes back on the stone 
road. Was he correct in that! 
A. Yes, there were tomatoes back on the stone road. 
Q. But he was not correct abo~t the trailer being right 
back of the truck? 
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· 1\tlr. Ayres : I don't think he testified to that. 
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Q. Did you notice any glass or dirt, or anything, along the 
road there, ~Ir. Chambers? 
A. Well, it was some dirt between the truck and the car, 
down on the fenders I believe it was. 
Q. Between the truck and the carT 
A. Yes, sir. 
Q. Which side of the road 'vas that, or where on the road¥ 
A. That was a little above the center. 
Q. On which side? 
A. That was~ I think,-on the west side it might have been, a 
fraction. 
Mr. Mapp: That is all. 
RE-DIRECT EXAMINATION. 
By :Nlr. Ayres: 
Q. Mr. Chambers, did you ever happen to examine the con-
dition of the shoulder at the point about where the accident 
occurredf 
A. Yes, sir, we did look at it. There was a kind of a little 
sink there, possibly six or eight inches drop, something like 
that, kind of a little washout. 
Q. The dirt was washed away from the concrete T 
A. Yes, sir, where she pulled back on, and I couldn't see 
her wheels any more after she struck that little bump or little 
sink, I didn't see the tracks any more. It looked like when 
she went to pull back on-
~Ir. J\!Iapp: Dgn 't tell what you think happened. 
A. Contd. I didn't see any tracks on the stone 
page 101 ~ road. · . 
Q. How far back from the hole could you trace 
it, any distance f 
A. Where she trailed off on the dirt¥ 
Q. Yes. 
A. We traced it about twenty or twenty...:five feet, some-
thing like that. 
Q. Did you see where her wheels went off the concrete 7 
A. Yes, sir. 
Q. Could you see where she pulled back on? 
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A. Yes, sir, that is the place I was talking about, when they 
struck this little sink place is where they pulled back on. It 
was lower than the concrete. 
Q. And you would estimate six to eight inches lower at that 
pointY 
A. Yes. . 
Q. Was the dirt below the concrete at the point where her 
wheels went off the concrete 1 
A. I think a little lower. 
Q. As much as it was at the point where she came back on Y 
A. No, sir. 
Q. Got worse as it went on f 
A. Yes, sir. 
Q. Was there more than one track off on the dirt shoulder, 
or just one¥ 
A. I only seen one right at that point. 
]\fr. Ayres : That is all. 
RE-CROSS EXAlviiN.A.TION. 
By :1\Ir. Wm. ]{ing l\{app: 
page 102 ~ Q. When did you make an examination of the 
tracks? · 
A. Several of us looked at them that night. 
Q. It was in the dark 1 
A. Yes. 
Q. And you couldn't say positively they were caused by 
the car in the accident¥ 
A. According· to the tracks that went up on the concrete 
was the same track that 'vent off. 
Q. But you still woulcln 't be willing to swear that was the 
tracks of the car 1 
A. Well, I couldn't swear to it because I wasn't there, 
but it was the same track that went to this little hole that 
went off the stone road that went back up on it. 
Q. · Were you there when Mr. Prettyman went byY 
A. Yes, sir. 
Q. Did he go all the way off on the dirt, or part the way 
. on the stone ? 
A. He went all the way off on the .dirt and lot of them 'vere 
afraid he was going to turn over. 
Mr. Mapp: That is all. 
102 Supreme Court of Appeals of Virginia. 
Bernard Height. 
By Mr. Ayres: 
Q. Were there many people at that accident that night1 
A. I believe half of l(eller were there .. 
By ~Ir. Mapp: 
Q. But the young ladies had gone? 
A. Yes. 
page 103 ~ By Mr. Ayres: 
Q. •How many would you estimate, a hundred? 
A. Yes, sir, there was a hundred there all right. 
By Mr. Mapp: 
Q. Was Mr. George Hyslop with you there that night1 
A. Yes, sir. 
Mr. Ayres: That is all, stand aside. 
And further this deponenth saith not. 
BER;N.ARD HEIGH.T, 
being first duly sworn, testified as follows : 
Examined by Mr. Ayres: 
Q. Bernard, what is your name Y 
A. Bernard Heig·ht. 
Q. Where do you live? 
A. Cambridge. 
Q. How old are you T 
A. 23. 
Q. Who do you work forT 
A. H. M. Malone. 
Q. How long you been 'Yorking for him Y 
A. Four years. 
Q. What do you do? . 
A. Anything. Most anything, drive the truck. 
Q. How long have you been driving a truckY 
A About three years. 
'·' 
page 104} Q. This accident happened a year ago last An-
gust, in 1936. Yon had been driving a truck then 
somewhere ·around two years prior to that time? 
A. Yes, sir. 
Q. How long had you been driving this particular truck? 
A. Ever since she was bought. 
Q. How many mon~hs was that, would you sayY 
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A. I don't kno'v exactly, to tell you the truth. 
Q. Was it three or four? 
A. Yes, sir. 
Mr. Mapp: He says he doesn't.Imow, so don't help him 
out. 
Q. What was your testimony as to how long you had been 
driving itT . 
A. Ever since she had been bought, about three or four 
months. . 
Q. What sort of truck was it? 
A. G. M. C. 
Q. What they call a tractor-trailer job7 
A. Yes, sir. 
Q. What were you hauling? 
A. Tomatoes. 
Q. How long had you been hauling tomatoes down here? 
A. About two months. · 
Q. Had you ever hauled down here before? 
A. Yes, sir. · 
Q. ·On the night on which this accident happened how fast 
were you. travelling? 
page 105 } A. About twenty. 
Q. Is that the usual speed for driving trucks of 
this character Y 
Mr. Amato: Objection. . 
The Court: I think he can tell about his usual speed. 
A. You mean ho'v fast you are allowed to drive here? 
.A. No, but is that the speed they are. usually driven 7 
The Court: I will sustain your objection to that. 
Mr. Ayres: We save the point. 
Q. What side of the highway were you driving on when 
this accident happened 7 
A. Right-hand side. 
Q. Did you see the car coming in which these ladies were 
driving? · 
A. Yes, sir. · 
Q. How far ahead of you did you see it? 
A. I will not say how far. I will say about quarter of a 
mile, something like that. 
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Q. The road is perfectly straight there for several miles, 
isn't it? 
A. I will not say for sure. I know it is a mile straight 
anyway. 
Q. Tell those gentlemen just how the accident happened. 
(Indicating the Jury.) 
A. The car was coming· down the road and she run off the 
road and she come back on the road again and then cut right 
in front of n1e. I throwed on my brakes and we both hit 
right together. . · 
Q. What happened to your trailer after you 
page 106 ~ hit' 
A. :Niy trailer was on the right-hand side and 
my tractor was kind of bent. 
Q. And your tractor was bent across toward the left-hand 
side? 
A. Yes, sir. 
Q. What happened to the other car~ 
A. She was right in front of me. 
Q. Which way was she headed when both of you stopped Y 
A. Both stopped. I will have to show you that. 
Q. All right, take those cars and show us. Let me show 
you. Here is your trailer and here is· your tractor, and here 
is the car. You are looking South now. 
A. How about turning that way. 
Q. Which way is l(eller and which way Accomac? 
A. Cape 1Charles is this way. 
Q. And this is your truck going North, and here is the car 
goirig South. 
'A. Yes, sir. You want me to show you. 
Q. This is the concrete part of the road. 
A. Yes, sir. 
Q. Is that the way you stopped, or the way it happened Y 
A. That is the way it happened. 
Q·. Where were you when it stopped? 
A. That is the way when I stopped. 
Mr. Ayres: You can take the witness. 
~Ir. Mapp: We haven't a question to ask him. 
page 107 r And further this deponent saith not. 
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ALBERT WILLIAMS, 
being first duly sworn, testified as follows: 
By ~ir. Ayres : 
Q. How old are you, Albert? 
A. 33. 
Q. Where do you live Y 
A,. Cape Charles now. I was living at Keller at that time. 
Q. At the time of the accident Y 
A. Yes, sir. 
Q. Where were you the night this happened? 
A. I was in my restaurant right near the stone road. 
Q. How far did the accident happen from your restaurant? 
A. It is a big sign there, cig·ar sign, right opposite the 
cigar sigu. Just where the place is sitting now and the place 
has been moved. Right in front of the place where it is now 
is right ·where the accident happened, maybe 100 yards from 
Keller. · 
Q. How far would you say it is from your restaurant Y 
A. Oh, I guess about twenty-five yards, I guess maybe. 
Q. North or South of it? 
A. South. 
Q. Were you inside the restaurant or out 'vhen it hap~ 
penedY 
A. I was inside, standing to the window. 
Q. What attracted your attention to it 1 
A. The impact of the car and noise bumping 
page 108 ~ on the dirt and passing by at a big speed. I had a 
new '37 Chevrolet sitting to the door and I run 
to the door to see did they hit the car \vhen it passed. 
Q. Was that before or after the accident happened Y 
A. Do yon want mP to tell it just the way I seen it f 
Q. Yes. 
A .. I was inside and I heard a car coming vum, boon1, boom, 
bam, on thP. gTound and I run to thP door because my car was 
to the door and just about the time I opened the door I heard 
the crash and the lick, and the girl said did it hit the car, and 
I said no, it was a truck. 
Q. What girl 1 
A. The girl that-worked in the restaurant. And we walked 
outside and I looked at thP two tracks, a.nd I said she ctidn 't 
come but a little of hitting· my car, but there was a white fence 
and the car, 1ny car, was drovP. up by that, and the two tracks 
were thP.re where the front and back wheels was on tl•e ground 
and she slided on the ground. That is what we noticed before 
we walked down to thP cars and trucks, and I said ''She didn't 
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· do nothing but throwed mud on her'', and I said ''Maybe they 
tore up somP.body or killed somebody", and we walJred on 
down the road and the truck and car was hooked together. 
Q. You say you beard them bump by on the dirtY 
A. Yes, sir. 
Q. Whose car was thatT 
A. That was thP. Dodge, not the truck. 
Q. Was that the car that was in the accident¥ 
.A. Yes. 
page 109 ~ Mr. Ayres: Take the witness. 
CR.QSS EXAMINATION. 
Bv Mr. G. Walter Mapp: 
-Q. Where do you say you live now? 
A. I live to Cape Charlf~s now. 
Q. When did you leave l{eller Y 
A. I think it was about the last of February. 
Q. When did you go to !{ellerY 
A. I moved to KellP.r in 1934. 
Q. Where did you come~ from then? 
A. Cape Charles. 
Q. You always lived around .Cape Charles! 
A. For the last- ' 
. ! 
~1:r. Ayres: I don't see what relevancy his pedigree has. 
A. I come on this side in 1921. 
Q. J:!,rom what side did you comeT 
A. Norfolk side. 
Q. ·You haven't tP.stified in this case before about this ac-
ddentY 
A. I haven't tP.stified here, but I was called here twice and 
I testified to some la:wyer, or· somebody, I doh 't know· who it 
was. They asked me about it. 
Q. Did you testify to that lawyer sitting thereY (Indicat-
ing 1\{r. Black.) 
A. I don't know to tell you the truth. I Irnow I lost two 
days before this day. 
. Q. Bl1t you havP.n 't been on the stand before 1 
page 11.0 } A. No, sir. 
Q. Haven't seen this gentleman here or myself 
before? (Indicating Mr. Amato). _ 
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.A. I have seen you. 
Q. You don't recognize me as a resident of Keller? 
A. No, sir. 
Q. What time was it~ 
.A. It was dark. I don't exactly recall what time it was. 
Q. You were then running a restaurant or dance hall? 
.A. I .was running a restaurant. 
Q. Was there any dance hall connected with it? 
, A. They tell me a dance hall yon pay at the door. '• 
Q. Didn't you use to dance in the restaurant? 
Mr. Ayres: I object to that. 
Q. Who else was in the restaurant that nightf 
A. I would have a great job to \tell you, Captain. 
Q. There were some girls in there Y 
A. You want to know-who worked theref 
Q. No, just who was in there, whether they were eating, 
working there or dancing there. / 
A. There were some -people inside. 
Q. How manyt 
A. The two girls, cook, waitress and myself. I can testify 
to them, but who else was at the tables eating or drinking I 
couldn't say. 
Q. You say this car, the car that these young ladies were 
in-Yon were here this morning f 
page 111 } A. Yes, sir. 
Q. You have testified she \vent by z-i.;.p. 
A. Yes, sir, fast. 
Q. What do you mean by z-i-p? 
A. Fast. 
Q. How ft\st Y . 
A. You would have to SP.P. thP. speedometer to say how fast, 
but I can tell fast from slow. 
Q. What do you call fast? 
A. (Witiwss made sound indicating fast). It .attracted my . 
attention to go to the door. · 
Q. You were thinking about your own car? 
A. Yes, sir. 
Q. You had your car sitting out there? 
A. Y e·s, sir, had a brand new one. 
Q. What ldnd of a night was it? 
.A. What you mean! 
Q. Was it a bri~·ht, clear night, rainy, or what? 
_.( 
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A. It wasn't rainy, was dark. I had the elP-etric light.c; 
on. I had thrAA sixty watt bulbs on at the door. 
Q. You say that even threw mud against your cart 
A. Yes, sir. 
Q. Where was your car sitting? 
A. Sitting parked to the fence. 
Q. vVas that the North side of the restaurant, South side, 
or whatY 
A. Well, it 'vas headed to I<eller, kind of in the 
page 112 ~ front, but was kind of past by the door. 
- Q. :B., ace in or the rear out, or how t 
A. The front of the car was parked,-here is the fence and 
my car was sitting right at that ang·le. The white fence was two 
ways. On this side was a fence and on this side another piece, 
and I drove up and stopp~cl the car and went inside. 
Q. And .vou said you had a Chevrolet, didn't you~ 
A. Yes, sir. · 
Q. What model 1 
A. It was a '37. 
Q. This happened in 1936. You had gotten your model 
pretty early. 
A .. The '3R is out.now and this is still1937. 
Q .. This is December and that· was August. 
A. Well, it could have been a '36. 
Q. I am askin~ you what it was. 
A. 'Vell, it was a new car. It was a brand new one. 
Q. This is August lOth and you have testified twice it was 
a 1937 car. When did you buy it? 
A. I didn't buy it. I sells automobiles. A man can make 
a mistake in speaking. I remember n6w very good it was a 
'36. 
Q. How l1igh did the mud spatter your car 7 
A. I noticed that because it was a new automobile. That 
was my intAntions to the door. I heard this noise and bump-
ing. 
Q ..... L\..ccording to the way you said that happened before you 
could take two steps. 
A. I djdn 't testify I seed it, I heard it. 
pa~e 113 ~ Mr. )\ifapp: That is all. 
And further this deponent saith not .. 
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H. MARION MALONE, 
being first duly s'vorn, testified as follows : 
E·xamined by Mr. AyrP.s : 
Q. 1\{r. MalonP., state your name. 
A. H. 1\{arion Malone. 
Q. Your residence? 
A. Cambridge. 
Q. Your occupation. 
A. Trucker and merchant. 
Q. In 1936, in August, did you have a partner named Car-
roll' 
A. Yes, sir. 
Q. What business were you all engag-ed in~ 
A. That is a little grocery store and filling station, and 
trucking business. 
Q. V.l as this boy Height that testified driving one of your 
trucks? 
.lt. Yes, sir. 
Q. 'Vas it your truck that was in the accident that night? 
A. Yes, sir. 
Q. Were you down here that night? 
A. I was, yes, sir. 
Q. 'Vhere were you at the time of the accident? 
A. Well, I hna~;ine at the time of the accident, 
pag·e 114 ~ I don't know but on the road between Bayview 
and I(eller. I came up approximately fifteen 
minutes after the accident. 
Q. ~TAre you driving the truck yourself? 
A. Yes, sir. 
Q. When you arrived at the accident l1ad the young ladies 
been carried to the doctor? 
A. Yes, sir, they weren't there anyway. They had gone. 
Q. What was the position of the vehicles at the time you 
arrived at the accident. 
A. Vvant me to show you here on paper~ 
Q. Yes, sir. 
Q. This would he the North end of the road and this the 
South end. I would say as near as I can get to it just about 
in .that position. 
Q. The trailer according to the position in which you have 
placed the cars. the rear of the trailer, was on the extreme 
rig·ht portion of the concrete' 
~llj,· Yes, sir. it was within twAlve or fourteen inches of the 
rig·ht-hand sidP. 
Q. Was the front part of the trailer that close? 
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A. No, sir. 
Q. How far was that from the right-hand side Y 
A. It was I would imagine a little past center on the left. 
Q. The trailer then was sitting at an angle? 
A. That is right. 
Q. Now how was the tractor with reference to the position 
of the trailer Y 
A. They were sitting in an angle about this 
page 115 ~ position, if I get it correctly. 
Q. A moment ago I understood you to say the 
front of the trailer-
A. I meant the tractor. 
Q. Go back and tell us where was the front of the trailer 
with reference to the right-hand side of the concrete. 
A. Well, 1 should imag·ine it was maybe from three to four 
feet from the right-hand side. 
Q·. Not as close as the rear Y 
A. No, on an angle. 
Q. "\Vhat was the position ·of the tractor? 
A. The tractor is what I mP.an to say at an angle of this, 
and probably sitting iu a position something like this, maybe 
a little past center. 
Q. _The front of it in the center or lane past the center of 
the highway Y 
A. Yes. 
Q. And the rear just in front of the trailer, of course? 
A. Yes. 
Q. What was the position of the other carY 
A. It was hung rig·ht together and both front wheels were 
hung together, the bumpers and fenders were hung together. 
Q. Did you notice the condition of the shoulder of the high-
way at the point of the accident Y 
A. I noticed the shoulder was lower than the concrete, ye:), 
sir. I would say maybe around about four inches, 
page 116 ~ somewheres about that, maybe a little more or 
less. Three to four inches . 
. Q. Were there many people at the accident at the time you 
arrived? 
A. Yes, sir, quite a few. 
Q. Had your truck been inspected for proper lights, ibrakes, 
and so forth T · 
A. Yes, sir, it is compulsory in Maryland. 
Q. Did you have the proper sticker on your truck at the 
time that is required by lawT - · 
A. Yes, sir. 
Ralph H. Carroll, et al., v. Marguerite Hutchinson 11~ 
H. Marion Malone. 
Q·. Can you tell us how long this tractor and trailer are Y 
A.. I would say roughly twenty-five feet, maybe a little 
over. It is a sixteen foot trailer. 
Q.. And the tractor you think-
A. The way it is coupled back of the cab I would say roughly 
ten feet from where coupled to the end. 
Q. So somewhere in your estimate twenty-five to twenty-
eight feet when coupled up together Y 
A. That is right. 
Q. Did you make an effort to call an officer that night 7 
A. Yes, sir, I did. 
Q. Who did you call Y 
A. I tried to get Mr. Parker first. 
Q Could you get him? 
A. No, sir, I was unable to get him. 
Q. What did you do then Y 
A. Someone told me to call the Hig·hway De-
page 117 } partment at Accomac. They said they would get 
in touch with him and I waited and didn't get in 
touch with him, and someone told me to call Mr. Upshur, 
and I called either at ·Cape Charles or Eastville operator 
and-
Q. Did he come at your request? 
A. Yes, sir. 
Q. Did you see any broken glass when you arrived at the 
scene of the accident 7 
A. Yes, there was some broken glass. 
Q. Where was that Y 
A. That was laying, I believe, more right between the two, 
just about where they connected together. 
· Q. The broken glass was in between the tractor and the 
car? 
A. That is right, and maybe a little in front of the CJU'. 
Q. Where they finally came to rest 1 
A. That is right. 
~fr. Ay.res: You gentlemen take the witness. 
CROS.S EXAMINATION. 
By Mr. G. Walter Mapp: 
Q. Mr. Malone, who was in the truck that night besides this 
driver? 
A. Why there was a white fellow and another colored man. 
Q. Was the other colored man in your employ? 
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A. Yes, sir. 
Q. Was the white man in your employt 
A. No, sir. 
Q. Do you know how they were sitting- in the truck Y 
A~ No, sir, I do not. 
pag·e 118 ~ Q. How many baskets of tomatoes did you have 
on~ 
A. \Veil, I can't say exactly, but in the neighborhood of five 
_hundred. .She carried about five hundred. Maybe one or 
two over or one or two less. 
Q. She is what they call a big job~ 
A. ShP. isn't the largest, but is a sixteen foot trailer. 
Q. What is her tonnage? 
A. You mean-
Q. What does the tractor and trailer itself weigh Y 
A. I think it is around about ten thousand seven hundred; 
some\vheres in the neighborhood of that. 
Q. 'Vhat does a basket of tomatoes weigh ·y 
A. Usually average around 33 and a third pounds. . 
Q. I thought when we sold them ·we usually gave them 
thirty-five pounds. 
A. I think they estimate them sixty baskets to a ton. 
Q. vVhat time had you gotten to Bay View that day for a 
load? 
A. I went down the night before. 
Q. What time had this truck gone in 1 
A. ~{y truck was in ahead of me. 
Q. This same driver had carried a load up the day before? 
A. No, sir, I don't think so. If I am not mistaken this 
happened lVIonday night, and he unloaded on .Saturday and 
we left home .Sunday to come down to load Monday. 
Q. You were driving a G. ~I. C. tooi 
A~ Yes, sir. 
Q. Same size Y 
A. No~ sir, mine was a straight job, a ton and a half job. 
. Q. How long had you had this truck? 
page 119 } A. The one I was driving· f 
Q. No, the one the colored boy was driving. 
A. I think I bought her in 1\iay. 
Q. Was that the first trailer job you had had¥ 
A. No, sir. 
Q. Was that the first trailer job Height had driven for you 1 
A. No, sir. 
Q. Height l1ad loaded those ton1atoes himself? 
A. He and his helper. 
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Q. Is the helper here today? 
A. No, he isn't. 
Q. And" thP. white man who was on the truck isn't here? 
A. No, I didn't know him. I didn't know his name. 
Q. He was just a rider 7 
A. That is right. 
Q. You have '""g·iven the length of the tractor and trailer. 
What is the width of that trailer Y 
A. She is,- her body is seven feet wide, and I imag·ine it 
is maybe three inches on each side allowing for the standards. 
l\iaybe seven and a half feet, I will say. 
~fr. Ayres : Outside measurements~ 
A. Yes. She is seven feet on the inside, and I imagine 
maybe three inches for the standards. 
By Mr. Mapp: 
Q. Now then, the tractor, what 'vidth is that 7 
A. The tractor 'vould not be that wide. 
Q. That isn't as wide as the other? 
page 120 ~ A. No. 
Q. That was the full width that the law per-
mits, isn't it 7 
A. I don't know. I think there is a nine tv-six inch allowed 
in ~Iaryland. ., . 
Q. How many sP.ts of wheels on a side, put it that way. 
A. TherP. is three axles, and there is dual wheels on the 
tractor. Rear· wheels are dual. And duAl wheels on the 
trailer. 
Q. So thrPe sets of duals and one set of sing·les 7 
A. Two sets of duals. One set of wheels for the tl·ailer, 
and rear wheels of the tractor and front 'vheels of the trac-
tor. 
Q. So two sets dual and one set single 1 
A. That is right. 
Q. You know nothing of the accident of your o'vn knowl-
edge, except the position that you saw them in 7 
A. That I saw thCTn in after I arrived. 
Q. The young ladies had gone 7 
A. Yes, sir. 
Q. Quite a crowd milling around f 
A. Yes, sir. 
Q. Were you there when it was testified a man passed on 
the other side? 
A. I don't know l\fr. Prettyman. 
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Q. One of your witnesses testified in regard to it. I am 
going to· ask you this : Where were the left-hand wheels of 
the Dodge car, as you remember it, when you got there! 
.A.. I think right about the edge of the road. They may have 
been just on it or just off it. Right. about the 
page 121 ~ Edge. 
Q. How wide is a Dodge carY 
A .. I am unable to say. I would imagine close to six feet. 
Q. In regard to the lights on this truck. You have testi-
fied about your inspection. How many lights did this car 
have on itY 
A .. I couldn't say for certain exact, but there were two 
headlights on the tractor, and we have our clearance lightf?, 
our body lights, and it was two white lights on front, and I 
believe three green lights above the cab, and the rear lights 
-there was three or four-two clearance lights on the body 
and a red light on the trailer. 
Q. Does that make twenty-three? Is that the total num-
ber? 
A. I never counted thP.m exact. I could do it, though, I 
believe. I can't make over about eighteen, I don't believe. 
Q. How tall was that trailer T 
A. I think it is P.leven feet. 
Q. Was the load above the sides of the trailer? 
A. No, sir. 
Q. But you had a capacity load on? 
A. Yes. • 
Q. And you yourself were bringing a load? 
A. Yes, sir. , 
Mr. Mapp: That is all. 
RE-DIRE,CT EXAMINATION. 
Bv Mr. A.yrr.s: 
~ Q. Mr. Malone, one more question. Do you know where 
the other two men that were driving with your driver are 
no,v? 
A.. I know where one of them is. 
page 122 } Q. Where is heY 
.A. He is in Cambridge. The white fellow lived 
in CapP.ville, I think, and was working at Cambridge at that · 
time. So he told these boys, and when I got there I didn't 
see the man. 
Q. Have you ever been able to :find him? 
.. -
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A. No, sir, I haven't. 
RE-CROSS EXAMINATION. 
By Mr. Mapp: · 
Q. But you live at Cambridge yourself, don't you? 
A. Yes, sir. 
Q. Does the other boy still work for you? 
A. No, sir. 
Q. Does this boy that testified here, is he working for you 
now? 
A. Yes, sir. 
Note: Adjourned until morning, December 8, 1937. 
Note: Met pursuant to adjournment on December 8, 19'37, 
at 10:00. A. M. Same parties present as heretofore noted. 
WALTER THOMPSON, 
being first duly sworn; testified as follows: 
Examined by Mr. Black: 
Q. Walter, state your full name. 
A. Walter Thompson. 
Q. Where do you live? 
A. Corytown, Md. 
page 123 } Q. Is tl1at near Cambridge? 
A. Yes. 
Q. How old are you, W altP.r? 
A. Twenty. 
Q. In August of 1936 were you, or who were you working 
for? 
A. H. M. Malone. 
Q. What was your position with himY 
A. I was helper on the truck. 
Q. Were you riding on ~the truck driven by Bernard Height 
on the nig·ht it was involved in an accident near Keller? 
A. Yes, sir. 
Q. ·What were the circumstances surrounding that acci-
dent, how did the accident happen. Just tell those gentlemen 
there? 
.4-. Well, we were coming down the road and got to Keller, 
and was a car coming down the road. 
Q. Which way was the car coming? 
A. She was going South. · 
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Q. You were going North? 
A. We were going North. 
Q. All right. 
A. And after we got about thirty yards near the speed 
limit this car runs off the road and when she come back her 
right li·ght was shining right in my face, and that is when we 
hit. 
Q. The car ran off the road¥ 
A. Yes. 
Q. \Vhich side of the road! 
A. To the right. 
page 124 ~ Q. Her right, or your right 1 
A. Her right. 
Q. ·And then came back on the road 1 
A. Yes, sir. 
Q. How did it come back on the road? 
A. Well, she come back on the road in this fashion. 
Q. Across the road? 
A. Yes, sir. 
Q. What sidP. of the road was Bernard driving on? 
A. His right. 
Q. Where did the collision occur, as reg·arding the two .cars, 
what parts of the two cars came together? 
A. It was the left of his side and the right of hers. 
Q. The left of the truck and right of the car? 
A. Yes. 
Q. How fast was Bernard going' at the time of the acci-
dent? 
A. Around about twenty. 
Q. What were you loaded withY 
A. Tomatoes. 
Q. Have a full load? 
A. Yes, sir. 
Q. Could you tell anything about the speed of the other 
car? 
A. No, sir, I couldn't, but from the time she went off the 
road it wasn't a second or two before they hit. 
Q. How far ahead of you was she when she ran off. the 
road? 
A. She was about ten or twelve yards. 
Q. Came back on the road right in front of you Y 
page 125 } A. Yes, sir. 
Q. Did Bernard try to avoid the accident Y 
A. ·Yes, sir. 
Q. What did he do? 
, 
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A. He ''supplied'' brakes from the time he seen her com-
ing his way. 
· · Q. Did he have time to stop before the collision occurred? 
A. No. · 
Q. What were the positions of the cars after the accident? 
How were they located on the road 1 Can you show us on 
there? 
A. Yes, sir. 
Q. Suppose you take thP.se two as the truck and trail~r, 
and that as the car, and this as the road. Show us how the 
· accident happened and how the cars were sitting after. 
A. That is the way they 'vere sitting. 
Mr. 1\fupp: That the position wJ1en they hit or stopped? 
A. When they stopped. 
Q. What was about the position when they hit~ 
A. (Witness indicated.) 
Q. Then this car was pushed around so it stopped like that¥ 
A. Yes, sir, when they hit the tractor was over here. 
Q. It was straight? · 
A. Yes, sir. 
Q. And when they hit this car was pulled around and the 
tractor was pulled over 1 
A. Yes, sir. 
lVIr. Black: Witness with you. 
pag·e 126 ~ CR08S EXAMINA.TION. 
By 1\fr. Amato: 
Q. vValter, where were you living in August of 1936? 
A. Corytown. 
Q. The same place you are living now? 
A .. Yes, sir. 
Q. Did you P.ver tell· ~fr. M~alone where you lived? 
A. Yes, sir. 
Q. As a matter of fact, he would come by and pick you up 
at your place sometimes f · · . 
. A. Well, he come up there one morning when I first started 
working for him. . 
Q. A.t Corytown? 
A. Yes. 
Q. vVere you here in June of this year Y 
1\fr. Ayres: Object to that. 
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The Court: I will sustain your objection. 
Q. When did Mr. Black first talk with you about this acci-
dent? 
A. He have never talked with me. 
Q. Never talked with youf 
A. No, sir. 
Q. ·w·hen did the other lawyer come down to talk with 
you about the accident? 
A.. He is the first man I have seen . 
.Q. Never been talked to about the accident until when Y 
A. Until just while ago. 
Q. When did they come to get you to bring you up here T 
A. Well, the boss told me about it last night.· 
page 127 ~ Q. Was that the first time you knew you were 
coming down here Y 
A. Yes. 
Q. Did hP ·come to your homeY 
A. No, sir, I works thP.re and it was two of us left there 
last night and I had to help around there until the boss got 
back. 
Q. You have been with Mr. Malone since this accident until 
the present? 
A. ·Yes. 
Q. Been working for him all the time Y 
A. Yes. 
Q. And he told you last night that you would have to come 
up het e and testify? 
A. Yes. 
Q. And that is the first you heard of it? 
A. Y(;\s. 
Q. Never talked with this lawyer or any other lawyer about 
the accident? · 
A. YPs. 
Q. Talked with Mr. Malone about it? 
A. No, he told me I was to come up here tomorrow morn-
ing. 
Q. He didn't ask you how the accident occurred 7 
A. No,· ~ir, because he was there shortly after the acci-
dent. 
Q. He didn't ask you how it happened at' all 'I 
A. No, sir. 
Q. How far away was this car which was com-
page 128.} ing in the opposite direction when you first no-
ticed it, approximately'i 
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Walter Thornpson. 
A. When I first noticed the car she was down the road a 
good bit. 
Q. What do you mean by a good bit 7 
A. You mean when I first saw the carY 
Q. When you first noticed it how far away wa~ it Y 
A. Oh, .down that straight road about a inile or two, but I 
am talking about-
Q. Wait now. 
Mr. Ayres : Let him finish. 
Q. You say when you first noticed the car it was about a 
mile awayY 
A. Yes, sir. 
Q. Was there anything to indicate any danger at that timeY 
A. Not at that time it wasn't. 
Q. How far away from your truck was it when it went off 
the road7 
A. Oh, around about ten or twelve yards. 
Q. In other words, nothing happened at all until ten or 
twelve yards from you1· truck 7 
A. That is about all. 
Q. Who do you say was driving? 
A. Bernard Height. 
Q. How far did that Hutchinson car go on the soft shoul-
der of the road 7 
A. 1 couldn't say, because I really don't know. 
Q. You were paying attention to it, weren't you Y 
A. ·Yes. 
page 129 } Q. Did it go one, or two, or three car lengths! 
A. I don't think it went nair one or two lengths 
off. I seen some dust up there. When the car goes off the 
road like this she 1vasn 't long coming back. 
Q. How far did she go before she came back f 
A. I say around about ten or fifteen feet. 
Q. How fast was she going at the time 7 
A. That cart 
Q. Yes. 
A. I couldn't tell you. 
Q. No idea about the speed at allY 
A. No, sir. 
Q. Do you ever drive an automobile? 
A. Yes, sir. 
Q. Can you give us any idea of the speed 1 
A. No, sir. · 
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Tl' alte1· Thon~pson. 
Q. Vl as she going fast or slow Y 
A. She was meeting us. 
Q. Vv as she going fast or slow? 
A. She 'vasn 't killing any time. 
Q. Do you mean by that to tell the ju~-y she was going at a 
fast clip? 
A. I couldn't say whether she was going fast or slow, but 
I know the time she ran off the road and the time we hit it 
wasn't much time. 
Q. vVhen the car went off the road did you see the lights 
jumpY 
.A. Yes, sir, and the next time I seen them it 
page 130 ~ was directly in my face. 
Q. And you were going twenty 7 
A. Yes, sir. 
Q. And when she went off the road what did Heig·ht do? 
.A. Well, she was continuing coming then until she starts 
back and when she starts back she ducks. 
Q. In coming down the road were you on your right-hand 
side1 
A. Yes. 
Q. Close to the edge of the road? 
A. Well-
. Q. "r ere you as close to the edge as you could get Y 
A. i'he trailer would be sitting like that and the tractor 
in front. 
Q. Were you as close to the edge of the road as you could 
possibly get? . , 
A. Yes. 
Q. And was she over on her rig·ht before she went off? 
A. Before she went off she was like that. 
Q. And 'vhen she went off did Height apply his brakes, or 
cut down his speed at all? 
A. Not at that time, not until she gets over here. 
Q. And then did he slow down? 
A. Yes. 
Q. And what speed did he slow down to when she went off 
the roadY . 
A. \\Then she went off the road we could be drapped down· 
to about eighteen. 
page 131 ~ Q. You say from twenty to eighteen~ 
A. Yes, sir. 
Q. And this car proceeded about how many feet? . 
A. Y.l ell. when she goAs off here like this it is a bump. . · 
Q. How many feet did she go then? 
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A. When thP. bump came up like this she was still coming 
down, and the next time I seen this car the light was shining 
right in Iny face. 
Q. IIow many feet did she go down the road on this soft· 
shoulder? 
A. Ten or fifteen. 
Q. Now in coming across, using this as the center line of 
~ the highway, how far did that car come across on the truck 
side of the road f 
A. She came across about middle way. 
Q. Use this as a center line. Was the middle of her car 
in the middle of the road 7 
A. No, the front of her car come to the middle of the truck. 
Q. And you were over the center line 7 
A. Yes, sir. 
Q. That would have put all her wheels on the concrete. 
A. No, sir, I shouldn't think so. 
Q. Where werP. the rear wheels of the Hutchinson carY 
A. I couldn't tell \vhether it was on the road or not. I was 
in the truck. 
Q. You got out of the truck, didn't you 1 
A. Yes. · 
page 132 ~ Q. You know where the front wheels of the 
Hutchinson car were, don't you? 
A. Are you talking about afte·r it stopped 1 
Q. When she came across the road and you all collided. 
W e1:e the rear wheels of her car in the road at :the time of the 
collision? 
A. I conldn 't tell you that. I am sitting on this side and 
the driver on this side. I can't look across him and another 
fellow and see that. 
Q. You are positive about the position of the car on the 
road, aren't you~ · 
A. The car was sitting in this fashion, and I couldn't tell 
you whether the wheels were on or off. 
Q. How could you tell it was sitting in this position Y 
A .. I could tell from the way the lights were shining in my 
face. 
Q. .R.i g:ht in the middle of the truck¥ 
A. Ye~s. 
Q. And you are then positive the actual collision or impact 
occurred on the truck side of thP. road 7 
A. We was coming down on our right and she was hit to 
the left. 
Q. And the collision occurred on this side¥ 
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.A. Yes. 
Q. A.nd after that time the car dragged the truck over on 




Q. And ended up in that fashion Y 
A. Yes, sir. 
Q. Dragged it com:pletely over there Y 
Q. Did you look to see if there was any dirt on the road 
where the two cars came together' 
A. There was some glass. 
Q. Was there any glass over here Y 
.A. No, sir. 
Q. When did Height apply his brakes Y 
A. Just before he was hit. 
Q: Didn't apply them at all when the car went off the 
road? 
A. W flll, no. I don't know whether he did or not, but I 
could f.eel just before she hit from the brakes she was pulling 
me ahead toward the windshield. ·· · 
Q. And that was just before they hitY 
A. Ye:1, sir. 
Q. Wh&t tin1e did you all leave OambridgeY 
A. Sunday night. 
Q. vVha t day of the week did this accident occur on? Do 
yOll recall Y 
A. If lam not mistaken it was Monday. 
Q. And you left Cambridge Sunday mght Y 
A. Y f3S, sir. · 
Q. vVhat time? 
A. About six in the afternoon . 
..A. Were you loaded Y 
A. No, sir, we was light then. 
page 134 ~ Q. And where did ypu goY 
A. We went to Bayview. 
Q. What tilne ·did you get there 1 
A. It was getting late, it was between twelve and one. 
Q. Arrived at Bayview at twelve or one o'clock? 
A. Yes, sir. , 
Q. When did you start Ioadingf 
-4~ We started loading that evening about four-thirty. 
Q. Where did you sleepY · · 
~- W r. slept in the truck. 
Q. In the cab? 
A. Yes. 
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Q. Both of you t 
.A. Yes, sir. 
Walter Thqmpson. · 
Q. .And who did the loadingl 
A. W~U, he qid the storing and I did t!le passing. 
Q. Both of you did the loading then 7 · 
.A. Yes, sir. 
Q. When did you finish loading Y 
.A. Well, it was just about dusk. 
Q. And you started immediately after thatt 
.A. Yes, sir, just the time we got our manifest. 
Q. What time did thA accident oocur f 
A. I didn't have no time on me, but I should think it was 
around about between eight and nine, about eight-thirty, just 
to my knowledge. I don't know the correct time it was. 
Q. All rig·ht, that is all. 
page 13f> ~ RE~DI&ECT EXAMINATION. 
By Mr. Black: 
Q. Walter, are you used to sleaping i:q the truekY Is that 
the way you usually sleep when you are hauling tomatoes 
during the season Y · 
A. ·well. when we are light and it is real warm and not 
rainy ona of us has a hamtpock. 
Q. WPere do you sling that? 
A. In thP. back of the. truck. 
Q. And the other sleeps in the cab? 
. A. Yes, sir, when it is not very cold. 
Q. That is just when you are away from home over night 
Ji~e yop w~re on this trip Y 
A. Yea, sir. 
RE·~CROSS EXAMINATION. . · 
By ~r. Awato: 
Q. But on this particular night both o£ you were in the. 
~a bY 
A. We both pulled the seats out, because we left our 
blankets home. 
Q! You didn't have the hammock 7 
1\.. Yes, but didn't have any blankets. 
Q. Did yo-q drive that truck at all 1 
A. No, sir. 
Q. Did you qrive from Bayvi~w? 
.A.. Not then. · 
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Q. Did you drive from Cambridge to Bayview? 
A. No, sir. 
page 136 ~ Mr. Arna to : That is all. 
1\f.r. Ayres : That is our case. . 
1\IIr. 1\IIapp: Will you, 1\ir. Black, and Mr. Ayres admit that 
Albert Williams was summoned by you for the June term in 
thP. other caseY . 
1\{r. Ayres: I don't see where it has anything to do with 
it. 
. 1\'Ir. 1\iiapp: He says he has been here for two days. 
Mr .. Ayres: W P. objP.ct to that. 
The Court: What has that got to do with it. I can't see 
that it makes any difference whether he was summoned or 
not. You can note an exception if you want to. 
1\ir. Mapp: All right, sir. 
Mr. Ayres : We want the record to show that 've renewed 
our motion to strike out plaintiff's evidence at the conclusion 
of the trial on the ground that the plaintiff failed to make 
out a case entitling her to recover. 
The Court: 1\iotion overruled. 
Mr. Ayres : Exception noted. 
Note: The Court then read to the Jury the following in-
structions. which were all of the instructions given in this 
case, instructions A, B, D, E, F, G, being given at the request 
of the Plaintiff, and Instructions 1, 2, 4 and 5, being given at 
the request of the Defendants. 
INSTRUCTION A. 
The Court instructs the jury that the law of Virginia pro-
hibits any person from driving a truck to the 
page 137 ~ left of the center of the road upon all highways 
of sufficient width unless it is impractical to travel 
on t~e right side of the highway and except when overtaking 
and passin~ another vehicle going in the same direction. 
INSTRUCTION. B. 
The Court further instructs the jury that drivers of ve-
hicles proceeding in opposite directions shall pass each other 
to the ri~:ht, f'ach g·iving· to the other, as nearly as possible, 
one-half of the main traveled portion of the roadway. 
And if the jury believe that the driver of the said defend-
ant's truck at the time of .and just prior to the accident was 
driving said dRfendant 's truck to the lRft of the center of the 
\f.r.~Ralph H. Carroll, ct a!., v. Marguerite Hutchi:son 125 J road, then the dri>er of sai.d truck was ~ilty of negligence 
,~ as a matter of law, and if the jury believe this negligence was 
\1 the proximate cause of the accident or contributed to thf.; 
' , accident, they shall find a verdict in favor of the plaintiff. 
\ 
INSTR.UCTION D. 
The ·Court instructs the Jury that even if you believe the 
driver of the automobilP. in whicl1 the plaintiff was a pas-
\ 
seng·er was neg-lig·ent and the negligence of the said driver 
of the car contributed to the cause of the accident, the neg-
lig-ence of the said driver of the automobile cannot be imputed ~ to the plaintiff so as to bar recovery in this action unless 
~\ \ you also believe the plaintiff had a control over the manage- \ 
_ ~ ment of the automobilP. in which she 'vas a passenger at the; 
\::::-}time of the accident. 
1J INSTRUCTION E. ThP. Court instructs the jury that the driver of the Hutch- . 1 inson car in which the pJaintiff was riding, seeingr' '\ page 138 ~ defendants' truck approachino· on the w o- si of the road, or i!_1--; • e t ereof, ad the-
rig·ht, as a matter of law, to assume that defendants would 
observe the law of the ro~d and m~~qr tO" t~ei r ~j!g~!ite:-
so as to pass the Hutclunson car safe y, and 1f -~- ______ e 
f-r m the·. · ence t a e endants faile e aw 
or the road, und that whP.n the driver of the Hutchinson car 
saw that defendants Wf•re not g-oing· to move to their rig·ht, 
she had no reasonable time to avoid the collision, then the de-
fP.ndants were g-uilty of negligence, and plaintiff is entitled 
to recover it you further believe that such neg-ligence on the 
part of dP.fendants was the proximatP. cause of the collision. 
INSTRUCTION F. 
The Court instructs the Jury: That if you believe that 
the drivP.r of defendant's truck could have avoided the col-
lision by exercising reasonable care at the time the danger of 
a collision becan1e in1minent, and if you further believe the 
driver of def,~ndants' truck failed to exP.rcise such care you 
should find for thP. plaintiff. 
INSTRUCTION G. 
The Court instructs the j1,1ry that if they believe from the 
evidence that the plaintiff is entitled to recover damages, 
then in P.Stimating: the damages sustained by her they should 
takP. into account the bodily injuries sustained by the plain-
~ 29 ~\lp~r.~P\~ :Co:1,11,t ,oJ. ,A.py.~aJs of V.LJ:ginia 
.t.i#., ~he wental su,:ffe~,i,t)~·, t.h~ p~ _uudel·gone, .the effect on 
· tll~ )H~al~h ~:nf} n~r;v.o1;1~ syst~m of the sufferer ac-
P~~e J3J) J SPr9Jpg t9 i1W 4.~r.ee ~uid its _pr.oba·ble .duration 
· · .~~ ~ely ~9 b~ te~P9~.ary or peJ."manent, .o1· ·such 
of them as they bP.lieve exist or ex1sted; and fix such dam-
agns at any amount ~b.ey ·:ma-y b~iliev.e warranted by the evi-
de)lCe i~ t~at case not in excess of the amount asked for. 
IN-£TRITCTION 1. 
·rr"tl~ (.~op.Ft inf?tr~~t,s -t.be i~lfY that ·the bunlen of proof is 
~nnm- Hw ·nl~j~tifl t9 §b~w by pr~pt)nd.erance of the evidence 
t4~t th~ 4~fgnfl.~pt~ wen~ gqj}ty of ~ome act of negligence 
w4wh- gqlltrihYtf.!i tp .QJ! ~&P§~d the oocident in question, and 
1f t4n t~~timgny in tbi*' ~n§e ~hould be such as to leave the 
minds of the jury in a state of even balance as to whether or 
not the defendants were guilty of any act of negligence which 
contributed to or ca-q§~d th~ ~cqident in question, then the 
v~r~li~t of tllP jury mu~t be for thP. defendants. 
INSTRUC~ION 2. 
Thr. Court instructs the jury that the law requires that an 
automobile shall be ope!lated on the. highways of the State at 
a c~rafgl and pr-udent speed, not gl'eater than is reasonable 
anc1 nroper under- all thA circumstances, and so as not to en-
dang·~:r or- he likeh~ to end&nger the life, limb or property of 
~RY pe~·so.~ •. and in passing' another vehicle proceeding in tho 
o.p.pp.site direc~ion each dt~iver~ shall. give ·to the , other as 
nea1~ly as poss1hle o.ne-:half· of th~ main travel portion of the 
ro.adway. And if you believe ft·om the evidence that the 
dr.ive1· o.f- th~ Hut<;~hinson c~r failed in he1· duty as abovA out-
lined, a:nd that. h~r· failure. \Vas the. sole. -proximate cause of 
the arcident. thP.n your verdict should be for the defendants. 
XN:STRUCTION 4 .. 
~he CQur1I inst:r:uct~ t.he juPy- that- if y-ou believe from the: 
eviden.ce th_at t]Il~ wheP.ls on the right sid~ of: the Hutchinson 
car. dropped f.rem: ~h~ con~I:et~ POJ:tion of the litghw.ay upon I 
the di:rt sh.oul'der upon approaching, t_he M·al'one truck; and· 
that thP. concrete .Portion of the highway was htgher than the 
dirt shouldP.r ·upon wl}.jch s1!id w.b.eeLs. dropped, and that in 
an p,ffort to bring said car· back upon the· concrete portion 
o~ th~" I1ig_l}..w~,y. t®~ lp:'Q.tch.in.so.nl ~ali was. diti'\\en across. the 
sllm~- tq; th#: lPimi sjp.(? Qfl s~~d hig,·Jl.way.- B!lld. in fnont o£ the! 
M.aJp~~ t.I:'Q.~k •. and, i~ youi ~:uilith~t: beli~ve that this- was the s.ole. 
P.r.Q~j;rpa_tP.. c_ll.:use. o_f the ~~cident, in:. which1 the: plaintiff was. 
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hdured, then 'the Co uti tn:stli1.\cts y&'B that .yon ·must find· a 
verdict .for tbP. dcf1end!ants. . . 
INSTRUCTION 5 . 
.T.he Ceurt.instructs the jur.y tha(the ~aw look~ to the proxi-
mal~ or lmmediaie cause of an accident and not to the remote 
cause. Even if the jury find from the evidence that the de-
fendants were neg·ligent, yet if you also believe from the evi-
dence that t!Ie drivP.r of the .Hutchihson car by using r-eason-
able ~~e to keep ·a proper _lo()kol.lt and to eheck her sp·e·ea atrd 
avoi~l a collision~ a.nd thftt she had ample time and space within 
whi~h to stop 01' cheek her speed or tt1.rn aside and avoid the 
accidentl and that she neglig~ntly failed to do so; then. the 
Court instructs the jury that the neglig~nee of the driver 
of the Hutchinson car was the sole proximate cause of the 
accident, and that the negligence of the defendants, if any, 
was a remote cause. for which no liability at-
page 141 } taches, and you shouiCl find for the defendants. 
Note:_ The ca.se was flill# argu~d ot cbutt~el foi~ both sides, 
and the Jury r£1tired tq consider their trefdi~t~ atid after some~ 
time returnirtg into Coni't rehirhed the follt:rWi:rig verilict: 
''We, the Jury, find for the Plaintiff; ~nid asses~ 1ier ·damages 
at $1,350JOO." 
Note~ .. Thei'~upo1i said Defendants~ by t11eir 4Horiieys 
mtrvAd the Oourt set asidP sEiid verdict atid asked l~a:v~ dl 
Court to file thP ~l"O'llnds ai liis rlidtioii hi wtitiiig at a Iai~r 
date, which leave was granted: 
Note:: 'rhereilpon ·on Decenrbe~ 14·; 1WJ'7;, th~~ flefe:hdaiits; 
by Gouns·P.l renewP.d their 1\lJotion to' s;et aside tne ve-t'd.ie~ of· 
the .Jury and moved the Court to enter up judgment in their 
favor. or in the alternath'P. to grant them a new .trial, and 
tiledt i·n writing. the fo116wmgo ground~ of ~aid :Afotion:: 
1. ~be· a:d'mfs·~i6n o~ impr·ot>er· ¢vicience. 
2}. '!'he· exC'lusiott of proper eVidence·. . . 
3~ Tltc· :<:onrt"'s f.a1ll.lre to· lJf(>perly direct the J ucy. 
4. Misdh·ecti:on of the J u·rv by the Cou·rt~.· 
5. Because tilfe evtdeiice fiil's· to" d:isclos·e any· negllgeiice on 
the part of the defendaBts~ 
6.' Because the evidence (ii"scfoses tnat the sole .proxim'ate• 
causP. of the injucy to the plaintiff 'vas· the negligence: of f.he 
driver of.' t1ie c~r in which: th~ plaintiff was· ridilng~· 
7: B'ecause. the vordi{3t is· cont-tfaPv to the la,v· and; evidence.· 
s: :BecausP. "the verdict is excessive. 
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Note: On said 14th day ·of December, 1937, the Court over-
rulPd the abov~ Aiotion and to the ruling of the Court the 
Defendants by Counsel excepted. 
page 142 ~ OBJEC'I~IONS AND EXCEPTIONS TO IN-
STR·UCTION.S. 
Note: In addition to the instructions g·iven in behalf of 
the Plaintiff, the following· instruction 'vas asked for by 
counsel for tlw said Plaintiff, was objected to by the Attorneys 
for thP. DPfendant, and was refnsed by the Court, to which 
~ction of the Court in refusing to g:ive said instruction, the 
Plaintiff by counsel, PXceptP.d: 
INSTRUCTION C. 
The Court instructs the jury that it was the duty of the 
driver of defendant's truck to keep a proper lookout for ap-
proaching automobiles and in meeting approaching automo- · 
biles it becan1e and was the duty of the driver of defendants' 
truck to assume that the said approaching cars would obey 
thP. rules of the road and hP.ar to the right. 
And if the jury believP. the driver of defendant's truck 
failed to keep a proper lookout or failed to assume that the 
automobile in which the plaintiff was a passenger would obey 
thP. rules of the road 'then the driver of defendant's truck was 
guilty of llP.glig·ence, and if the jury believe that this negli-
gence 'vas the proximate cause of the accident, or contributed 
to the accident, they shall find a verdict in favor of the plain-
tiff. 
Note: In nddition to the instructions given in behalf of 
the Def~ndants, the following instructions were asked for by 
counsel for the DPfendants, ·were objected to by the Attorneys 
for the Plaintiff, and wel'e refm;;ed by the Court, to which 
action of the Court in refusing· to give each and all of said 
instructions, tlw Defendants, by counsRl excel?t: 
page 1.43 ~ INSTRtJCTION 3. 
ThP. Court instruets the jury that it 'vas the duty of the 
driver of the Hutchinson car in driving said car to observe a 
proper lookout and to keep her car under complete control, 
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and this duty was a continuing one and should have been ex-
ercised when such "rould have been reasonably effective to 
avert a collision, and it was her duty to use reasonable care 
to so regulate the movernent of her automobile as to avoid a 
collision. 
And if you believe from the evidence that the driver of the 
Hutchinson car failed to exercise such care, and that her 
·failure was the sole proximate cause of this accident, then your 
verdict should be for the defendants. 
INSTRUCTION 6. 
The Court instructs the jury that if you believe from the 
evidence that the proxhnatc· cause of the collision was the 
negligence of the defendants and of Gladys Hutchinson, the 
driver of the automobile, concurring and cooperating to-
gether, and that the nf'gligcnce of Gladys Hutchinson was 
imputfld to the said lfargnerite Hutchinson as set forth in 
'other instructions given, it is the duty of the jury to find a 
verdict for the defendants. 
INSTRUCTION 7. 
The Court instructs the jury that if you believe from the 
evidence that on the occasion in question Wtnifred Hutchin-
son, 'A{arguerite Hutchinson and Gladys Hutchinson were on 
a pleasure trip or venture in which Marguerite Hutchinson 
and the other two in said automobile had a community of in-
terest in the purposes and objects of the trip or 
page 144 ~ venture, and that lVIarguerite Hutchinson and the 
others in the said automobile had equal rights 
to direct and govern the n1ovements and conduct of each 
other in respPct to said trip or venture, then they were en-
g-aged in a joint enterprise, and the negligence, if any, of 
Gladys Hutchinson in operating· said automobile at the time 
of thP. collision iR imputed to the said 1Yiarguerite Hutchin-
. sou and will bar her recovery, even though you may believe 
Gladys Hutchinson did all the driving. 
INSTRUCTION 8. 
The Court instructs the jury that any person driving a 
VAhicle on a highway shall drive the same at a careful speed 
not greater nor less than is reasonable and proper having due 
rP,e:ard to the traffic, surface and width of the hig·h,vay and 
other conditions then existing, and that in passing a vehicle 
proceeding in the opposite direction each shall give to the 
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other as nearly as possible one-half of the main travel por-
tion of the roadway, and shall pass each other to the right; 
and that if you therefor<~ believe that the driver ·of the plain-
tiff's eur failPd to drive the same at a careful rate of speed 
not greater nor less than is reasonable and proper having due 
rAgard to tl1e traffic, surface and width of the highway and 
other conditions then existing, and failed to give the other 
vehicle belonging to the defendants one-half of the main 
travel portion of the roadway, but on the contrary drove 
upon the dAfendants' one-half of said travel portion of the 
roadway, and that the act of the driver of the Hutchinson car 
in so driving was the proximate, contributing 
· page 145 ~ c~use of the injury to the plaintiff; and if you 
· further believe that thP. negligence of the driver 
of the Hutchinson car was imputed to the plaintiff•as set forth 
in other instructions given, it is the duty of the jury to find 
a verdict for the defendant~. 
INSTRUCTION 9. 
The Court instructs the jury that even though you may 
believe from the evidenre that Marguerite Hutchinson was a 
g11est in the automobilE\ such did not give her the right to 
rely solely upon the driYer. nor did it excuse her from exer-
cising reasonable care for her own safty. 
Even though you should be1ieve from the evidence that the 
said ~arg11erite Hutchinson was a guest in said automobile, 
it was still her dutv to exercise reasonable care in accordance 
with her ability and opportunity so to do. 
·· The law does not allow anyone capable of appreciating the 
dang·er of driving in such a manner reasonably calculated to 
cause accidents to shut her eyes to such dangers in blind re-
liance upon the unattended care of ·another without her as-
suming the consequences of the omission of such care. 
TherE'fore, if you believe from the evidence that before and 
when the said automobile in which 1\Iarguerite Hutchinson 
was riding was approaching the truck of the defendants, the 
said J\farguerite Hutchinson in the exercise of reasonable • 
care could have realhr.ed that the driver was driving in such 
a manner as reasonably calculated to cause an accident if 
such were thP. facts, or that the said Marguerite Hutchinson 
in the exercise of reasonable care should have 
page 146. ~ realized that the driver of the car in which she 
was riding wa~ driving in a manner reasonably 
calculated to cause an accident~ and she seeing and realizing 
could have warned thP driver in time to avoid the accident 
in question, and failed so to do, then you should find for the 
defendants. 
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To Instruction B, given at the request of the Plaintiff, the 
Defendants, by counsel, objected on the ground it fails to 
take into consideration the contributory negligence of the 
Plaintiff, and further fails to take into consideration the neg-· . 
ligence of the driver of the Plaintiff's car as being th~ sole 
proxiluate cause of the injury to the Plaintiff. It attempts 
to instruct a verdict from a partial view of the case. The 
Court overruled said objc~tion and gave said Instruction, to 
which action of the Court in so doing, the Defendants, by 
counsel, excepted. 
To Instruction D, given at the request of the Plaintiff, the 
Defendants, by counsel, objected on the ground it fails to 
take into consideration the right of the plaintiff to control the 
drivers management. I think that should be ''had a right to 
control the management". 'This objection was overruled by 
the Court, and said Instruction given, to which action of the 
/
Court, thP. Defendants, by counsel, excepted. 
To Instruction E, given at the request of the Plaintiff, the 
DefenCJ.ants, by counsel, objected· on tbe ground that it as-
sumes the correctness in an instruction of testimony given in 
· thecase .. -·-- ~
To the ~iving of Instn1ctions 2, 4 a.nd 5, given at the--re-
quest of the Defendants, the Plaintiff, by counsel, exeepts 
generally. 
page 147} JUDGE'S CER.TIFICATE. 
I, John E. N otting·ham, .Judge of the Circuit ,court of. l;...c-
comack County, Virg·inia, who presided over the foregoing 
trial of 1\fargue·rite Hutchinson '~J. Robert H. Carroll and H. 
l\farion 1\Ialone, Individually and trading as Carroll & Malone, 
do certify that thP. foregoing is a true and correct copy or 
report of the testimony and other incidents of said trial, in 
the Circuit Col1rt of Accomack County, Virginia, beginning 
on DP.cember 7. 1937, and endi!lg December 14, 1937, except 
Exhibits introduced by thP Plaintiff, being bill of St. Vincents 
Hospital markP.d Exhibit 1, bill of Northampton-Accomac 
Memorial Hospital, marked Exhibit 2, and bill of Doctor~:t 
Henderson and Denoon marked Exhibit 3, and it is agreed 
by the Attorneys for the Plaintiff and Defendants, that in 
lieu of certifying copiP.s of same the exhibits referred to as a 
part of the foregoing copy of the record, the originals shall 
be transmitted by the Clerk of this Court to the Clerk of the 
Supreme Court of Appeals: and I further certifv that the At-
tornP.ys for the Plaintiff had reasonable notice ~in writing of 
the time and place when said report of the testimony and 
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other incidents of the trial would be entered and presented, 
to the undersigned, for verification. 
Given under my hand this the 28 day of January, 1938, 
within sixty days from the time at which the judgment com-
plained of was rendered. 
A copy teste : 
JNO~ E. NOTTINGHAM, 
Judge of the Circuit Court for the 
County of Accomack, Virginia. 
JNO. E. NOTTINGHAM, 
Judge of the Circuit Court for the 
County of Accomack, Virginia. 
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County of ... t\..ccomack, to-wit: 
I. fT ohn D. Grant, .Jr., Clerk of the Circuit Court for the 
County of Accomack, in the State of Virginia, do hereby cer-
tify that the foregoing is a true transcript of the record and 
proceedings in the Notice of ~-lotion . for Judgment pending 
in said Court in whirh ~{arguerite Hutchinson is plaintiff 
and Ralph H. Carroll and H. J\.tiarion Malone, individually and 
trading as Carroll & ~{alonP., arP. defendants, with the excep-
tions of Exhibit 1, being bill of St. Vincents Hospital; Exhibit 
2, bill of Northampton-Accomack Niemorial Hospital, and 
Exhibit 3, bill of Doctors Henderson and Denoon, which are 
not copied in the foregoing· tra~script by virtue of the ·cer- · 
ti:fieate of thP. .T udge of said Court to the report of testimony 
and incidents of the trial of said cause signed January 28, 
1938. I further hereby certify that the plaintiff, 1\{arguerite 
Hutchinson, has been duly notified of the intention of the 
defendants to have the foregoing transcript of the reeord made 
out. 
'rhe cost of the foregoing transcript is $17.85, and is charged 
to the defendants. 
JOHN D. GRANT, JR., Clerk. 
A Copy-Teste: 
~L B. WATTS, C. C. 
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